It depends. 

You might be sued. Or if you’re insured by Lawyer’s 
Professional Liability Insurance Company Control 
Program, there are several other possibilities. 

First, the Risk Management program, with its 
schedule of seminars and administrative courses, 
alerting you to potential liability problems and their 
control, might have prevented the error in the 

first place. 


Second, the Claim Repair® service and full time 
attorney would quickly work to “repair” the claim, 
putting the client back in his position prior to the claim 
.. thereby satisfying the suit, and avoiding payment, 
saving time and effort. 

Finally, the Non-Owned Captive program offers full 
disclosure, and bases insurance rates for Florida 
lawyers solely upon Florida losses, not upon claim 
activity elsewhere. 


Learn more about the program offered by Lawyers Professional 
Liability Insurance Company, and sponsored by The Florida Bar. 
Complete the coupon and mail it back today. We know no matter 
how hard we try, there will always be errors. That's the best reason 


of all not to let this program slip by. 


1 ad Clip this coupon Poe & Associates, Inc. 
1 and mail to: PO. Box 1348 
; Lawyers Professional Liability Tampa, FL 33601 
1 Insurance Company Call Toll Free 1-800-282-0593 
1 or Collect (813) 228-7361 
Person 
: Firm Name: to contact: 
Address: Zip: 
Number of attorneys in firm: Our policy renews: 
Telephone: ( ) 


lam interested in the following limits: 

— 100,000/300,000 __ 300,000/600,000 1,000,000 2,000,000 
— 3,000,000 — 4,000,000 — 5,000,000 __ 10,000,000 
If you need limits in excess of 10,000,000 write in amount desired 


lam interested in the following deductibles: 
— $500 __ $1,000 __$2,500 __ $5,000 __ $10,000 ___ $25,000 
1 —_ $50,000 __ $100,000 __ No Deductible 
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‘WHY ARE MORE AND MORE FLORIDA 
ATTORNEYS CHOOSING EX LIBRIS? - 


Because all the corporate components are Each Ex Libris also includes: 
securely contained in one elegant package. 20 lithographed share certificates 
in a separately bound section with 
full page stubs. Each is 
numbered and imprinted 
with name, capitalization, 
state and officers’ titles. 


* Never misplace a seal again. The customized 
seal is enclosed in a zipper pouch. 


. ¢ The Ex Libris® corporate outfit is designed 
in rich, leather grained, mahogany-brown vinyl 


with a velcro closure. The corporate name is 50 blank rag content 
embossed on the spine in 24K gold. A handsome sheets. Or printed Min- 
addition to any corporate library. utes and By-laws with tax 


materials updated to con- 
form with the Economic 
Recovery Tax Act of 
1981. Minutes and By- 
laws include up-to-date 
IRC §1244 Resolution, 
Subchapter S Materials, Medical/Dental reim- 
bursement plan, appendix of forms, instruc- 
tions, work sheets and 20 blank sheets. Spe- 
cial editions are available for CA, CT, DE, 
FL, GA, IL, MI, MO, NJ, NY, PA, TX 
and Blank State (Model Business Cor- 
poration Act). Our exclusive cor- 
porate record tickler. Mylar 
reinforced tab indexes with 
five positions. Transfer 
bh ledger, 8 pages, bound in 
separate section. 


Request our complete catalog 
of law products and services. 


Charge to American Express, 
MasterCard or Visa 


Excelsior-Legal 


New York * Georgia ¢ Illinois * Texas 


Excelsior-Legal Southeast, Inc. 
PO. Box 889, Norcross, GA 30091 (404) 449-5091 
To place your next rush order into immediate production 
call toll free 1-800-241-8816. 


TO: EXCELSIOR-LEGAL (] No. 10 Basic Outfit . . . .$44.00 
SOUTHEAST, INC. Please Ship: No. 20 with Printed 
P.O. Box 889 Minutes and By-Laws . .$46.50 


Norcross, GA 30091 


(Print corporate name exactly as on certificate of incorporation. If longer than 45 characters and spaces, add $6.25 for 2” die seal.) 


NPV or PV 
Shipment within 24 hours authorized shares 0 O each 
after receipt of order. Certificates signed by President and (0 Ship via Air—$4.00 extra. 
: (Secretary-treasurer, unless otherwise specified) 
( IRC §1244 complete set—resol., dir. min., treatise, law, etc., $4.50 extra. 


Shipment free when you 
enclose check. 


AMEX 
: Charge (_} MC 
ADDITIONAL VISA Number Expires Signature 
WITHIN 48 Ship to 
TIGUOUS STATES. 
($5.00 ELSEWHERE.) Zip Code FL 
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NEW EDITION NOW AVAILABLE 


WITH SPECIAL AND ANNUAL SUPPLEMENTS INTEGRATED INTO TEXT 


Florida Will and 
Trust Manual 


¢ Designed and written especially for Florida lawyers. ¢ Complete in every sense to meet the 
needs of the general practitioner and the estate planning specialist in drafting high quality 
Florida estate planning documents. ® Distinguished authors who have been active tax and 
estate planning practitioners for more than 20 years. JAMES J. FREELAND, Professor of 
Law, Director, Graduate Program in Taxation, University of Florida, Gainesville, Florida 

and GUY B. MAXFIELD, Professor of Law, New York University, Counsel, Sann & Howe, 
New York, New York. ¢ In collaboration with an outstanding Florida practicing attorney: 
MELVIN N. GREENBERG, Founding and Senior Partner of Greenberg, Traurig, Askew, 
Hoffman, Lipoff, Quentel and Wolff, Miami, Florida. ¢ With an Advisory Board of leading 
Florida attorneys. 


FEATURES 


® Includes Q-Tip and other will and trust 
provisions to comply with the Federal Estate Tax 
changes of the Economic Recovery Tax Act of 
1981. ¢ Complete will and trust forms including 
marital and non-marital trust arrangements, 
irrevocable trusts, for insurance and property; 
revocable trust with pour-over will; Clifford-type 
trust, split interest charitable trusts including 
annuity, unitrust and charitable lead trusts. ¢ 
Checklists for fact finding with client and 
preparation of legal documents. ¢ Complete 
annotations, current references to appropriate 
cases, revenue rulings, revenue procedures and 
treatises. © Annual supplements (at modest 
additional cost), and bulletins covering 
significant changes in the law and case 
decisions. © Numbered paragraphs keyed to the 
basic documents for manual use or paragraphs 
and documents can be entered into your word 
processing equipment. © Loose-leaf for easy 
reference. ® Practical — no need to cross 
reference to another manual. 


Return this to: 


SUN BANK, Estate and Trust Division 
P.O. Box 3631 * Orlando, FL 32802 * (305) 237-4348 
Please send me the FLORIDA WILL AND TRUST MANUAL at the 


publication price of $95.00, plus 5% Fla. Sales Tax, and enter my 
subscription to all future supplements until further notice. 


Enclose check in the amount of $99.75 payable to FLORIDA WILL 
AND TRUST MANUAL. 


Name 


Firm 


Address 


City, State, Zip Code 
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PRESIDENTS PAGE 


Delivery of cost effective legal 
services is the theme of this issue. An 
immediate concern of lawyers and 
the Bar is the expanding role of 
lawyers in advertising and marketing 
those services. 


More than five years ago, in Bates, 
the United States Supreme Court 
ruled that lawyer advertising was a 
form of commercial speech 
protected by the first amendment 
which could be regulated by states 
only to the extent reasonably neces- 
sary to further substantial interests of 
the public. The Court further refined 
the ruling early this year in RMJ, 
holding that lawyers could distribute 
written advertisements directly to 
individuals, so long as the content is 
not false or misleading. The 
American Bar proposed Model 
Rules of Professional Conduct would 
allow direct written solicitation to the 
public, and although there is no 
specific Court ruling on the point, the 
model rules would permit direct 
personal solicitation to close friends, 
relatives, former clients, or members 
of a political, social, civic, or trade 
organization which recommends 
legal services to its members. 


The Florida Supreme Court has 
not determined the parameters 
under which written solicitation may 
be regulated in Florida and there is 
no proposal in Florida that direct 
personal solicitation be permitted, 
but it is clear that Florida lawyers 
have the right to advertise the avail- 
ability, price, and type of services 
they are able to perform through the 
use of advertising media and will 
soon have guidelines under which 
written solicitation may be distribu- 
ted to prospective clients. 


My purpose here is to propose that 
these new rights may create a respon- 
sibility for all lawyers to make 
themselves known in the market- 
place. 

In Bates the Supreme Court 
observed the following concepts: 
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Lawyers in the marketplace 


By James C. Rinaman, Jr., President 


The absence of advertising may be seen to 
reflect the profession’s failure to reach out and 
serve the community: Studies reveal that many 
persons do not obtair: counsel even when they 
perceive a need because of the feared price of 
services or because of an inability to locate a 
competent attorney... . 


Since the belief that lawyers are somehow 
“above,” trade has become anachronism, the 
historical foundation for the advertising 
restraint has crumbled. . . . As the bar ac- 
knowledges, “the middle 70% or our popula- 
tion is not being reached or served adequately 
by the legal profession.” . . . 

Advertising is the traditional mechanism in a 
free-market economy for a supplier to inform 
a potential purchaser of the availability in 
terms of exchange. . . . A rule allowing 
restrained advertising would be in accord with 
the bar's obligation to “facilitate the process of 
intelligent selection of lawyers, and to assist in 
making legal services fully available.” 


What then should a lawyer do to 
ensure cost effective delivery of legal 
services to the public? A recent ABA 
survey indicates that only nine 
percent of American lawyers 
advertised in 1981, but nearly 
$2,000,000 of that was spent by a 
single firm. Some legal clinics which 
have engaged in media advertising 
have found that $8 or more in fees is 


generated for every dollar spent on 
advertising. Public relations consul- 
tants are flocking to law firms with 
recommendations for appropriate 
and productive campaigns to 
increase their legal business. These 
professionals suggest that a good 
marketing plan for any small 
business should budget three to five 
percent of gross sales to media adver- 
tising. Several law firms have 
developed extensive full-color bro- 
chures setting forth the sort of 
information we are accustomed to 
seeing in Martindale complete with 
photographs and testimonials. Archi- 
tects and engineers have used this 
method of communicating — their 
capabilities for many years. 

This year the number of lawyers 
who have listed themselves in the 
Yellow Pages as offering services in 
one or more of the 26 areas of desig- 
nation is at least equal to the numLer 
who are listed as qualified under The 
Florida Bar Designation Plan. Next 
year there will be another category 
listed in the Yellow Pages for those 
who are “certified” in the Bar in the 
areas of tax and civil trial practice. 

The rapidly increasing number of 
display ads in the Yellow Pages are 
almost entirely by lawyers who are 
not attempting to qualify for the 
designation program. Will members 
of the public be more likely to 
respond to the display ad than to the 
designation list? 

It has been predicted that by 1990 
most lawyer-client relationships will 
be established through media adver- 
tising and direct solicitation. If most 
of the practicing Bar adheres to tra- 
ditional concepts of “professional- 
ism” and “dignity” in making their 
services known to the public, then 
the primary sources of information 
available to the public will provide 
access only to those lawyers who are 
willing to engage in advertising and 
solicitation to the detriment of the 
effective delivery of quality legal 
services to those who need them. 0 
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AOS President Paul Natale, Vice Presidents Bruce Lanier and John Stout 


Experience — 60 years worth. And much of that time working directly with lawyers. 


On simplifying accounting procedures. Streamlining case files. Preparing complex legal forms. We know your specific 
problems. And ways to solve them. 


That's why we carry Vector Graphic hardware and Lawtomation software. Both are invaluable at organizing law firms and 
saving you thousands of dollars in the process. 

We know. Although the three of us are all under age 50, we’ve been working in the computer industry for six decades. The 21 
professionals on our staff have an additional 150 years in the field. 

With backgrounds like ours, we think that choosing the best word and data processing company for your needs is an open and 
shut case. We’re uniquely prepared to talk to you on your level. About your practice. Your caseload inventory. Your balance sheet. 


And we don’t stop talking to our customers once we've made the sale. We service everything we sell — including our Vector 
Graphic and Lawtomation lines. 


Remember — we've been around. And not only in the computer business. But also in scores of law firms. 


Come to one of our two convenient locations today. Or call collect. We'll be happy to plead our case. Personally. Professionally. 
Persuasively. 


Automated Office Systems — “Where Experience Counts.” 


AUTOMATED OFFICE SYSTEMS 
5440 Mariner Street Tampa, Florida 33609 
(813) 877-8204 (Tampa) (813) 895-3684 (St. Petersburg) 


1950 Lee Road Suite 115 Winter Park, Florida 32789 
(305) 629-0349 
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EXECUTIVE DIRECTIONS 


A lawyer without legal size paper? 


By John F. Harkness, Jr., Executive Director 


Perhaps you remember reading 
during the 1950’s or 1960’s Huxley’s 
Brave New World and Orwell's 1984. 
The fantasies of those decades are 
now today’s realities, even before the 
year 1984. The law office of the 
future has arrived and is here to stay. 
It is the automated law office. Law 
office consultant Henry A. Dykman 
likes to say, “The ability of alaw firm 
to exist in spite of itself will eventual- 
ly run out.” This statement is truer 
now than ever before, and it may 
well be the inscription on some law 
firm’s tombstone. 

The consuming public will no 
longer endure the ever escalating 
legal fees of $100 per hour plus. It is 
now looking for alternate ways to 
solve legal problems without 
lawyers. 

Each year new challenges to what 
has traditionally been the exclusive 
territory of lawyers arise. Estate 
planning is now being done by 
insurance agents, bankers and CPA’s. 
More and more residences are sold 
and closed without lawyers. If the 
legal profession is to remain viable, it 
will be accomplished by lawyers 
becoming more competitive in the 
marketplace. To remain competitive 
is to become part of the evolution in 
law office automation. Automation is 
making major changes in the way law 
is going to be practiced. 

With the exception of the intro- 
duction of the photocopier, most law 
offices operate today just like those 
of decades ago. During the same 
period farmers have mechanized, 
factories have modernized, but the 
lawyer still dictates to his secretary, 
has documents typed on an electric 
typewriter and has those same 
documents delivered three days later 
by the postman. 

A number of factors are merging 
together to force changes in the tra- 
ditional law office. First, there is, 
even today, a severe shortage of 
good legal secretaries. This trend is 
not going to reverse itself overnight, 
if ever, and the sooner the law firm 
comes to grips with that, the better. 
This shortage of competent help has 
forced the lawyer to reconsider the 
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traditional 
secretary relationship. To compen- 
sate for this shortage, it is necessary 
to increase the productivity of the 


one-to-one lawyer to 


limited, remaining personnel 
resources. The most practical answer 
to increasing individual productivity 
is to work smarter, not harder. 
Increasing the productivity of the 
individual lawyer and _ secretary 
through automation, at a minimum, 
keeps the lawyer in a position to 
maintain his workload. 

Another issue which impacts the 
traditional law firm is the amount of 
information that is needed and ex- 
changed during the course of 
problem resolution for the client. 
The amount of paper in the average 
lawyer’s office is staggering. Just as 
doctors order additional tests to 
cover themselves in case of a 
malpractice claim, lawyers, too, send 
out more memoranda, cover letters, 
speed letters, for your information 
copies, etc., for much the same 
reason. As cases become more 
complex the amount of paper 
increases almost geometrically in 
relation to the number of photo- 
copiers in the office. The tools 
available for handling this informa- 
tion exchange also have not 
improved. Despite additional reve- 
nue for the Postal Service, the 
average letter still takes three days to 


move from Tallahassee to Tampa. 
Every lawyer in practice can relate to 
the stack of telephone messages to be 
answered after returning to the 
of fice. 

Will technology ride to the rescue? 
That depends upon whether lawyers 
take advantage of what it has to 
offer. The old typewriter has 
become the ticket to the future of law 
office automation. Advanced word 
processors in the 60’s and 70’s have 
become the keystone in the 
automated office. 

By utilizing today’s technology, 
the lawyer can: communicate with a 
smart copier, which will not only 
receive a page through a communi- 
cation link, but also make multiple 
copies, and/or distribute the infor- 
mation from one word processing 
screen to another word processing 
screen, or transmit the information 
from one screen to the storage 
memory of another distant 
machine—all without ever being 
reduced to paper. In most offices 
these tasks are now accomplished by 
personnel walking back and forth, 
from machine to machine and office 
to office. 

It is not Orwellian to think that 
today’s lawyer may soon be able to 
flip on his own CRT unit and request 
the visual display of the day’s 
messages. As the need arises to 
communicate with those who have 
left messages, the automatic tele- 
communicator device is instructed to 
contact the party for voice communi- 
cation or electronic message transfer. 
This same unit will confirm appoint- 
ments as appropriate, take notes for 
the secretary or other lawyers in the 
office and enumerate the entire day’s 
tickler for visual display. 

It is not unfashionable to think of 
the future office as being 
“paperless.” All information on 
paper will be stored electronically in 
a storage medium, whether 
generated internally or received by a 
communications link. When 
information is needed, it will be 
displayed visually on a video tube. 
During the transition period of the 
traditional paper communication 


link to the paperless office of the 
future, communications which are 
received in paper form will be 
converted by an optical character to 
magnetic medium. 

Organizing and implementing the 
office of the future today is one of the 
more formidable tasks any lawyer 
faces. Many of today’s law firms are 
bogged down with an increasing 
amount of paper to be processed, 
distributed, and filed. From this 
morass of inadequate office pro- 


technological solution for the future. 
No longer is it a question of someday, 
but now, and today’s lawyer must be 
abreast of the developments and 
their impact on the practice of law. 

To aid the Florida lawyers in this 
focusing on technology, The Florida 
Bar Law Office Management Advi- 
sory Service is offering a two-day 
symposium/exposition November 
11-12 entitled “Solving the Puzzle,” 
which will bring together experts on 
word and data processing. It will 


and gain insights into what is shaping 
their future law practice. 

The purpose of this symposium/ 
exposition is to give lawyers an 
opportunity to concentrate on this 
ever changing world of computers 
and assess their application to the 
efficient practice of the law. We look 
forward to participating with you on 
November 11-12 at the Omni in 
Miami in this conference to widen 
your understanding, as together we 
concentrate on the legal automation 


is developing the 


How well these are interrelated in the law 
office determines how efficiently and 
economically quality legal services are 
delivered. Whether the reader is a sole 
practitioner with a secretary and shared office 
space or a member of a 30-lawyer firm, this 
theme issue discussing how greater law office 
efficiencies can be achieved should be of 
value. 


Places—To portray the “state of the art” in 
law office design, the Journal conducted a 
competition to select the best among entries of 
new construction and renovations. Honor and 
merit award winners are pictured and 
described beginning on page 768. People 
are naturally affected by the place in which 
they work. Since a well planned, quiet 
workplace is conducive to productivity, office 
space planning is important. These winners, 
selected from 20 entries, are commended for 
their functional and visually attractive offices. 

People—A law firm is an association of 
people from various backgrounds, with 
different levels of skill and different roles to 
fulfill. Who is hired, when they are hired, what 
role they are assigned, where they provide 
their talent and how much they get paid are 
matters that profoundly affect their inter- 
relationships and performance. Robert Sechen 


enable lawyers to share experiences 


field. o 


of Miami Beach discusses law firm people, 
their specialization, teamwork and work styles 
on page 776. 

Procedures—People need to know their 
assigned functions, perform their work within 
deadlines and handle legal workproduct 
efficiently. An article by J. R. Phelps discusses 
law office organization and procedures for 
efficient delivery of legal services at more 
reasonable costs. 

Paraphernalia—Cuest editor for this 
issue, Stephen E. Nagin explains law office 
technology and efficiencies inherent in quality 
telephone systems, word processers, com- 
puters and filing systems. 


President James C. Rinaman, Jr., in this 
month’s President’s Page discusses yet another 
facet of delivery of legal services—advertising. 
Long rejected by the profession, advertising is 
beginning to be accepted as one way of 
bringing lawyer and client together. 


And Executive Director John F. Harkness, 
Jr., puts law practice in modern perspective 
with a look at the law office of the eighties. 

If your law office has not yet arrived in the 
decade of the eighties, we hope this theme 
issue of the Journal starts you on the road 


toward greater efficiency! 
y —THE Epbirors 


THE FLORIDA BAR JOURNAL/NOVEMBER 1982 


763 


PLACES 
PEOPLE 


Everything you nee 


d to run your 


law office is in this package* 


Yes. That’s right. This package will 
do document preparation, time and 
billing, provide detailed financial re- 
ports plus legal research. It’s all here. 
The innovative, dependable Archives 
Law Office Management System. 
You've probably guessed the 
Archives Law Office Management 
System is a computer. You're half 
right. It’s also a superior word pro- 
cessor that uses special function 
keys labeled in English phrases to 
reduce training time. Which means 
editing or revising text is unbelieva- 
bly simple. Deeds, wills, trusts, most 
everything you now type manually 
can be done faster, more accurately 
and with a lot less proofing on the 
Archives Law Office 
Management 
System. 


But the Archives Law Office 
Management System is a lot more 
than that. Part of the Archives pack- 
age Offers time and billing plus 
calendar and docket control. This 
section was designed by practicing 
attorneys who really know what your 
needs are in a law office manage- 
ment system. 

It’s a bookkeeper, keeping close 
tabs on all your firm’s accounting 
facts and figures. It even does the 
billing. 

It's a financial analyst, generat- 
ing all the up-to-the-minute data you 
need to make important business 
decisions. 

It’s a “date book,” making sure 
you never miss (or nearly miss) 

an appointment, court date or any 


other critical date again. , 

It’s a researcher, with instant 
access to WESTLAW, the most ex- 
tensive legal data base ever, and 
“Shepardizing” of all WESTLAW 
cases. 

And it’s a bargain, selling for far 
below what you’d expect to pay for a 
complete package by an indisputed 
leader in business computer quality. 

For more information on what 
this miraculous little system can do 
for your law firm, just clip this ad 
and send it along with your business 
card to 


® archives incorporated 
404 West 35th Street 
Davenport, lowa 52806 
Phone: (800) 553-6950 

In lowa: (319) 386-7400 
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With the Legal Profession 


First American has been on guard 
with the nation’s legal profession 
for over 90 years. 


Today, with offices or agents 
nationwide, call on First American 
for experience, financial stability 
and title “Knowhow”. We're the 
lawyer's best friend. 


1982...The Year of the Eagle. 
The 200th Anniversary of the 
American Eagle as our National Bird. 


First American Title Insurance Company 


REGIONAL OFFICE: 7520 NORTH WEST FIFTH STREET, PLANTATION, FL 33317 » (305) 587-5860 
FLORIDA NATIONWIDE TOLL-FREE: (800) 327-1018 » STATEWIDE TOLL-FREE: (800) 432-9673 
NATIONAL HEADQUARTERS: 114 EAST FIFTH STREET, SANTA ANA, CA 92701 « (714) 558-3211 - 


SERVING TITLE INSURANCE NEEDS THROUGHOUT THE UNITED STATES 


Affiliated with The First American Financial Corporation 
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Don't Hold Up Your Clients 


That's Class. . . 
Personal Library 


Deluxe Complete Corp. Kits ~_ 


Black Jewel “Space Miser" 


$28 ,°° plus tax 


Complete with FIRST ANNUAL SHARE HOLDER MINUTES 
DELUXE PADDED gold silk-screened three ring binder 
and slip box, printed minutes & bylaws with CHECKLIST, 
INSTRUCTIONS, and WORK SHEETS, POCKET SEAL (pocket 
seal fits in kit) 20 lithographed imprinted & numbered 
stock certificates on parchtext. Footnoted & indexed 
minutes with SUB CHAPTER S, IRC PLAN 1244, IRC ELEC- 
TION FOR SECTION 248, & INDEMNIFICATION PLAN, 
written statement to organize corporation in lieu of 
minutes and by-laws printed typewriter print and spacing 
to match your insertions, also these extra bonus items: 
two memo pads with each kit, federal application fr tax 
1.D., Federal Form 2553 for Plan 1244, state application 
for state tax |.D., and preaddressed, printed envelopes 
for these forms. State report to determine unemploy- 
ment status authorization schedule for Election 248. 


FILE” 


The Fastest Corporation 
AtA 


Fraction of The Cost 


We pick up your completed articles at your office 
and hand file your articles, then manufacture 
The Corporate Kit and return documents and kit 
to you, the next work day. 


No need to change registered agent or file any 
amendments, we file your articles as signed by 
your clients. 


Charter Numbers are available within 24 hours. 


Dade 00 
PLUSKITIF 
Broward © DESIRED 


West Palm Beach $12.00 


$26.50 Plus Kit if Desired 
All Other Counties 


\CALL 
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(CEH) 


Embosser 


ad, ] Additional stock 


«centers are available 
for a slight additional charge. 


LOVE YOUR BOOKS? Personalize them in a most distinctive 
and classic manner. Whether your library is personal or 
professional, our 15/8” diameter seal will impressively 
emboss a page with “Library of” (your name) and 3 initials. 
That's Class. Proud cooks can choose a “Bon Appetit” or 
“Kitchen Of” (Name and 3 initials) for their recipe cards, 
canning labels, or cook books. Either way, no book lover 
should be without one. That's Class!!! 


13.50 


Plus Tax & Shipping Ps 


Service Order today between 9 a.m. & 
5 p.m. and we'll have it in your office (Dade/ 
Broward Counties only) the next working 
day. 


Price Find a complete kit for less and 
REFUND THE DIFFERENCE. 


Quality Not satisfied for ANY 
reason with your order, call us and 
we'll pick the order up and take it 
back and credit your account COM- 
PLETELY for the returned items. 


CALL 


Dade: (305) 358-3694 
Broward: 764-4255 
West Palm: 655-1080 
Fla.: 800-432-3028 


IN... 


CORPORATE KIT COMPANY 


328 West Flagler Street 
Miami, Florida 33130 


| 
= 


PINE CREST 


A Boarding and 
Day School 


Fort Lauderdale 


Pine Crest is an accredited college preparatory school, 
founded in 1934, with a boarding program (five or 
seven days) for boys and girls in grades 7-12, located 
on a modern, 47-acre campus on the northern edge of 
Fort Lauderdale. 


The program of study presents traditional academic 
preparation for college entrance in English, foreign 
language (German, French and Spanish), mathe- 
matics, laboratory science (two years of chemistry, 
two years of biology, physics, astronomy and marine 
biology), and history. Pine Crest also has a Fine Arts 
Department (band. chorus, dance, drama and studio 
art) and an Institute for Civic Involvement. Advanced 
Placement courses are offered to outstanding stu- 
dents who wish to study college-level work while still 
enrolled in a high school environment. Pine Crest 
offers 9 formal AP courses and students may prepare 
independently for AP exams in several other subjects. 


Students have the opportunity to compete on 56 
athletic teams including school and USS swimming 
teams. Tennis is under the direction of a resident pro 
who uses the school’s ten courts. 


For more information, please contact Dr. John Har- 
rington, Pine Crest, Box L, 1501 NE 62 Street, Fort 
Lauderdale 33334, phone 305-492-4103. Pine Crest 
has a policy of non-discriminatory admissions in all 
programs. 
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PETITION 


The Journal's 1982 Design Competition recognizes outstanding 
achievement in law office construction and renovation. While archi- 
tectural awards for innovative and attractive design are not new, they 
seldom focus on the legal workplace using increased productivity or 
efficiency as award criterion. Thus our competition is different. 

We asked our entrants to state the law firm's specific space 
requirements and design objectives. We wanted to know how they 
were met. If any unusual or unique architectural concepts or 
engineering methods were used we requested a description of how 
these features enhanced the way in which the law firm used its new 
or renovated space. 

In the event any outstanding design ‘‘firsts” were achieved we 
wanted to know about them. Most importantly, if anything was 
developed or designed that significantly advanced the general ‘‘state 
of the art” of law offices as effective workplaces, we requested 
information about this. Finally, all entrants were asked to explain why 
their submission deserved special recognition in the Journal. 

This design competition was announced in early August in the Bar 
News, as well as in Contact, the newsletter of the Florida Chapter of 
the American Institute of Architects. Twenty detailed submissions 
were received, each accompanied by 10 to 20 color slides and 
several 8 x 10 black and white photographs. Our jurors for this com- 
petition—Ellis Bullock of Pensacola, Dwight Holmes of Tampa, and 
Glenn Buff of Miami—chose one honor award in the new office 
category and one in the renovation category. Two merit awards 
were given in the new office category and three in the renova- 
tion category. 

These photographs honor the winners. We commend them for 


developing attractive workplaces conducive to productivity and 
efficiency. 


STEPHEN E. NAGIN 
Journal Editorial Board Chairman 


The jurors 


5 


¥ 


j 


Dwight Hoimes, AIA, is president 
of Rowe Holmes Associates, 
Architects, Inc., Tampa. In prac- 
tice since 1961, Holmes has been 
responsible for the design of many 
award winning projects, including 
the 1980 Medal of Honor for con- 
sistent design excellence given by 
the Florida Central Chapter of the 
American Institute of Architects. 
He holds architecture degrees 
fram Georgia Institute of Technol- 
ogy and North Carolina State 
University. 
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Ellis W. Bullock, Jr., FAIA, is 
president and chairman of the 
board of The Bullock Associates, 
Architects, Pensacola. He has over 
22 years experience as project 
Principal-in-charge of over 30 
major U.S. Government projects 
for eight federal agencies. He is 
past president of the Florida 
Association of the American Insti- 
tute of Architects and past 
president of the Northwest Florida 
Chapter of AIA. He is currently 
vice president and a fellow of the 
American Institute of Architects. 


Glenn Allen Buff, AIA, is a practic- 
ing architect in Coral Gables. He 
himself has been recognized on 
the local, state and national level 
for his creative design and inno- 
vative structural solutions. He is 
President of the Florida Associa- 
tion of the American Institute of 
Architects and a past president of 
the Florida South Chapter of the 
American Institute of Architects. 
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Ruden, Barnett, McClosky, Schuster & Russell 


Fort Lauderdale 


New | 
Construction 


HONOR 
AWARD 


The law offices were designed to 
speak directly of the law profession 
without use of caricature or 
artificial distraction. The project 
was created with a fundamental 
sense of purpose, contemporary 
and muted, but with well defined 
spaces to carry out the purpose. 


Office 


Chrome letters five inches high 
spell the firm’s name on a wall of 
white oak at the entrance. Wall 
surfaces throughout the lobby are 
white oak and bordeaux 
upholstered fabric panels. The 
reception area is both elegant and 
contemporary with a custom- 
designed reception desk encased 
by floor to ceiling piers which 
repeat through the reception and 
main conference room. 


The reception and main con- 
ference areas are united with the 
law library by a “T” shaped stair 

and glass surround. The library 

glazing design viewed from the 
reception area permits immediate 
identification and reinforces the 
sense of profession. Custom built-in 
work stations in glass enclosures 
provide privacy in the library study 
rooms. 


Dennis Jenkins, 

Suzanne Martinson, Designer 
Dennis Jenkins Associates 
Coral Gables 
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Library 


McGuire, Voorhis & Wells, P.A. 


Orlando 


Conference room 


Renovation 


HONOK 
AWARD 


A building constructed in the 1920s at 
Two South Orange Plaza in Orlando 
was modernized by McGuire, Voorhis 
& Wells, P.A. The exterior restoration 
and especially the treatment at street 
level are commendable, award jurists 
said. The setback of the ground floor 
glass wall and the angular entrance 
extend the street area into the building 
and minimize the imposition of the 
building on the street. 
Visitors are greeted by a spacious 
ies lobby featuring numerous plants and a 
mae Seca massive circular stairway. Behind the 
two story reception area is the firm’s 
Interior of building tibeary. 
The word processing, computer and 
. ized on the second floor and secretaria 
Burke & Bales Associates, Inc. and attorney offices are housed on the 
Winter Park third and fourth floors. 
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Blackwell, Walker, Gray, Powers, Flick & Hoehl 


Miami 


Library 


New 


Construction 
Merit Award 


The competition jury was impressed 
with the way the basically traditional 
interiors were integrated with the state-of- 
the art in computers and computer hard- 
ware. The interior of this firm’s offices on 


the 23rd, 24th and 25th floors of the Terepnone operator's niche 
AmeriFirst Building in Miami presents a strong feeling of quality and satisfaction, jurists 
said. 


Secretarial areas are self-contained cubicles directly across the hall from the attorneys’ 


offices. They contain a typing return, transcriber, telephone, vertical file cabinets and ample 
storage space. 
An interior stairway connects the 23rd and 24th floors, adding a striking design 


immediately visible to visitors. A dumbwaiter travels between all three floors providing 
convenient transmittal between library and service areas. 


Designers: 
Richard Plumer Interior Designers 
Miami 
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Krause, Reinhard, Pozen & Dobelstein 


Miami 


Conference room 


Construction 


Merit Award 


These law offices create the image 
of a young, growing and progressive 
firm. Working within a very limited 
budget, the firm and its designers 
selected the most durable materials 
available to withstand substantial wear. 


Each office employee’s work station 
was custom designed to suit the 
particular and unique needs of the 
individual. The plan provides 
immediate access to the conference 
room from the waiting area to 
eliminate client traffic through 
: secretarial areas, separation of litigation 
and real property secretarial 

departments, ability to rearrange 
hance atin secretarial areas and a “living room 

for senior partners. There is easy access 
for all personnel to photocopy and 
computer equipment. 


Rather than be restricted by unusual 
location of the elevator, the firm used 
it as an architectural highlight of the 
space. Concrete beams were left 
exposed for added drama and a feeling 


Desianers of spaciousness to make the most of 

es AISD part of a building leased by the firm. 

Rudy Vilarino 

Miami 
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Paige & Catlin 


Miami 


Sophisticated interior 


Renovation 
Merit Award 


This firm’s design objectives were to 
accommodate expansion plans by programming the 
firm’s existing and future needs, and phasing 
development in small increments over several years. 


An “open door” design solution at the entrance 
responds to the warm welcome the firm gives its 
clients, but also provides after hours security. Use of 
indirect lighting, reflected from plaster ceiling 
coves, creates a low direct glare environment and 
high degree of eye comfort. 


As 800 square feet of space became available, two 
seating areas were created in the conference area to 
allow users to select either one or move from one to 
another as business may require. One-fourth of the 
space was designated for file storage in a location 
that would ultimately be near the center of the 
office floor plan. 


An arrangement similar to the conference room 
was developed for each attorney’s office, allowing 
him to deal with clients across his desk or in a 
lounge setting. Rear work surfaces were provided to 
allow the lawyer to organize work and be able to 
i, Woe quickly clear the desktop when necessary for a meeting. 
Designers: Raul L. Rodriguez, AlA After eight years and 2,500 square feet of 
Marlene Weiss, IBD expansion, the firm continues to face space demands 
; ’ F generated by a growing practice, but, having 
Ferendino Grafton Spillis Candela 


developed a process, is able to deal with change in 
Coral Gables an orderly manner. 
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Allen, Margol, Fryefield & McCaulie, P.A. 


Jacksonville 


Renovation 
Merit Award 


A livery stable built in 1902 one-half 
block from the County Courthouse and 
City Hall is now the law offices of az 
Allen, Margol, Fryefield & McCaulie, en 
P.A. Three attorneys leased the original ; 
856 square feet of space for their 
offices, a secretarial reception area, 
walk-in file storage room and restroom 
from William Morgan Architects, who 
restored the building and retain 
ownership to it. As the law firm 
enlarged, an additional space of 1454 
square feet was renovated to include a 
conference room and library, three 
secretarial areas, two large storage 
rooms and three new offices. 
Beginning with a small space for a new cae = 
partnership and expanding as the firm 
grew proved an ideal arrangement, COURT HOUSE GARAGE 
STORAGE 
partner Rodney Margol said. DAY- WK: MO. 


After restoration 


Built with heart of pine wood beams roa. sans 
and trusses and 16” thick red brick neo 
walls, the renovation enhanced the 
exposed brick and timber throughout 
the office complex with white painted 
gypsum wallboard. An eight-foot wide 
alley between the livery stable and 
neighboring building was landscaped 
with a meandering walkway, flowering 
shrubs and English ivy. Entry for the 
attorneys’ office opens directly into the 
alley. 


The building bears an historical 
plaque from the Jacksonville Historic 
Landmark Commission and its 
restoration has won a number of 
architectural and design awards. 


Designers: 

William Morgan Architects, 
P.A. 

Interior design by firm 
attorneys 


Reception, library area 
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McManus, Stewart & Ferraro, P.A. 


Stuart 


After restoration 


Before restoration 


Small conference room 


Renovation 
Merit Award 


Modern office design was success- 
fully incorporated by McManus, 
Stewart & Ferraro, P.A. in a building 
constructed in 1913. Retaining the 
ambience of traditional offices, the 
renovation made maximum use of 
natural and indirect lighting, 
particularly on the second floor where 
a central skylight illuminates the center 
core of the building. 


Efficiency and privacy were 
achieved by separating work areas 
from client areas and providing 
convenient access of each lawyer to 
secretary. Both a large and small 
conference room are adjacent to the 
center reception area on the first floor 
and law offices are grouped around the 
perimeter of the second floor. While all 
parts of the building are within easy 
access to one another, noise and 
activity are isolated within each area. 
Clients are far from the hustle and 
clutter of the work. 


Designers: 

Peter Jefferson, Architect 
Alfredo Catani, The Design 
Center 
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Robert N. Sechen is an associate with the 
Miami law firm of Smith & Mandler, P.A. He 
received his ].D. degree from the University 
of Miami and his B.S. degree in business 
management from the University of South 
Florida. Currently chairman-elect of the 
Economics and Management of Law Practice 
Section, he has also worked as administrative 
manager for law firms for eight years in Miami 
and Tampa. 


The law firm of 


People, Persons and 
Personalities, P.A. 


By Robert N. Sechen 


As lawyers, we consistently 
become familiar with the daily suc- 
cesses and failures of our lawyer 
friends, neighbors and competitors. 
Some of the best legal gossip intown 
revolves around why this firm or that 
firm broke up or merged with 
another. Despite all of this tantalizing 
information and misinformation that 
we glean about fellow lawyers, most 
of us do not apply it to improve 
personal situations in our own firms. 

@ What makes law firms progres- 
sive? 

e@ Why do some law firms expand 
and some not? 

e How canasmalllaw firm aggres- 
sively attract and keep top-flight 
clients? 

We all ask these questions, in one 
form or another, as we review our 
position within the legal community. 
What most of us do not realize is that 
the cumulative answers of the three 
questions are also the answer to 
“What constitutes and determines 
firm direction?” 

At any time we can see other law 
firms moving in directions of expan- 
sion, contraction, acquiring new 
clients, becoming progressive or 
simply falling apart. 
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In order to determine a law firm’s 
direction, the members of the firm 
must first have a good grasp on its 
position in the legal community. 
Then the firm can be directed toward 
an established goal. But, unfortu- 
nately for our own business interests, 
many times we are unable to see our 
own firm’s position on the continuum 
of law firms in our community. The 
position and direction on the con- 
tinuum is a projection of the firm. 

To answer the question of what 
determines and constitutes law firm 
direction, and to find a firm’s place 
on the continuum, we must look at 
the people who interact within the 
firm. 

Numerous interactions between 
individuals and groups within a law 
firm affect firm direction. Three key 
interactions are: 

e The effect of the perspectives 
and philosophies of the firm’s senior 
members; 

e The work style of attorneys 
within the firm; and 

e The firm’s concept of efficiency. 

In fact, these three areas of analysis 
could be substantially expanded to 
include many other types of group 
interaction within the firm. 


we > 
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A law firm is an association of peo- 
ple from various backgrounds with 
different levels of skill and different 
roles to fulfill or functions to per- 
form. There are classes or groups of 
persons within this association: 
members of the firm, employed attor- 
neys, legal assistants, clerks, secre- 
taries, receptionists, department 
heads, administrative/management 
personnel and others. The perspec- 
tives, philosophies and work styles, 
and the collective concept of effi- 
ciency determine the interaction of 
the parties. A firm’s direction is the 
product of that interaction. 


In analyzing the effect of the pers- 
pectives and philosophies of the 
senior members of the firm on the 
groups in the firm, we can see how 
the firm’s direction is affected. 


Influence of the senior patriarch 


Some firms have developed a 
senior patriarch who, through the 
years of his or her practice, estab- 
lished a conservative and traditional 
approach to the practice of law. Tra- 
ditional furnishings and long-term 
employees are highly valued by this 
type of organization as are long-term 
clients and business contacts. Unless 
otherwise modified by an expressed 
desire and continued encouragement 
for the organization to expand to new 
fields of work and clients, the firm 
will continue living off the old clients 
originally brought into the firm many 
years ago by the patriarch. 


Why? Because the senior partner, 
or member group, is sending signals 
to the remaining groups of the firm 
that do not encourage client devel- 
opment. This may be entirely unin- 
tentional but nonetheless very real. 
Since no reward system has been 
developed and, as it quite common, 
no time alloted for the pursuit of new 
clients, no new clients will be 
acquired. 


Similarly, a firm with a few top 
business developers who constantly 
bring in new types of clients act as an 
example and a motivator for others 
within the organization. 

It is a widely accepted adage that 
the law firm develops the same phi- 
losophy as that of its senior-most part- 
ners. Thus, philosophies as to dress, 
business style and organization will 
be duplicated throughout all aspects 
of the organization. We all have seen 
situations where everyone in the firm 
wears double knit jackets with 
checkered pants, or dark suits with 


wingtip shoes, because it is the “style 
of the firm” to do so. This “style of 
the firm” becomes ingrained in the 
firm’s personnel. The receptionist 
feels that she has a particular part to 
play in upholding this image and phi- 
losophy. The administrative manager 
makes sure that the image and the 
philosophy are continued by all new 
employees. 

Often, at the start of their prac- 
tices, the senior partners energeti- 
cally pursued progressive business 
ideas. They were interested in mak- 
ing their firm modern. Now, estab- 
lished in their methods and clients, 
they have no desire to make changes. 
While this may be comfortable for 
them, unless measures are taken to 
counteract this “mental set” in the 
firm’s philosophy, it will have disas- 
trous long-term effects. 

A firm with this type of mind set 
could be led in the direction of con- 
traction, despite apparent past suc- 
cess. If plotted on our continuum, its 
present position appears good but 
the firm’s direction is poor. 


Work style of the lawyers 


The next interaction that deter- 
mines firm direction is the work style 
of the attorneys. Are they “an associa- 
tion of sole practitioners” or do they 
utilize a team approach to their mat- 
ters, a peer review system or other 
methods of cooperation which 
encourages thoroughness of work 
product and efficient use of time? 


A philosophy which encourages 
“go it alone” will be adopted by other 
persons and groups within the firm. 
The effect of this on firm direction? 
The firm lacks a unified approach to 
dealing with issues that its members 
—as a firm—must consider. 

Large institutional clients are very 
uneasy with this type of firm. They 
prefer utilizing firms with depth, 
firms that use team approaches to 
legal problems, and firms that do not 
become dependent upon any one 
person's actions. They also feel they 
are receiving a higher quality of work 
when papers have been reviewed 
and massaged by different levels of 
the firm bureaucracy. 

An example of the “go it alone” 
system is that secretaries are encour- 
aged to work “only for their boss.” 
There is little or no cooperation 
among staff since each person is 
responsible for his or her own work, 
and only that work. 

This lack of cooperation inhibits 
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firm growth. Members of the firm 
start pursuing individual goals rather 
than firm goals. Since this is dupli- 
cated by other groups in the firm, the 
firm tends to lack a positive direc- 
tion. This lack of direction may main- 
tain the status quo but will never 
allow the aspiring firm to reach its 
potential. Plotted on the continuum 
we see a firm in good position and 
with strengths to develop. However, 
because of the lack of organized 
groups to give the firm direction, it 
has no control over its own destiny. 

We see that the interactions estab- 
lished by attorneys for production of 
legal work affects the choice of rela- 
tionships developed by other groups 
who produce or support work within 
the firm. 


Are more efficient ways sought? 


The third concept that determines 
firm direction is efficiency. Are the 
groups that form the law firm con- 
cerned about doing things in the most 
efficient and organized manner pos- 
sible or are they content with doing 
things as they have been done before? 


Innovation and change, like most 
new ideas, must be nurtured and 
encouraged to survive. If innovation 
and change are not promoted by the 
groups within the law firm, then the 
firm will maintain a philosophy of 
status quo. It may be unable to cope 
with changes in its business or legal 
environment. 

While the concept of stare decisis 
works well within a legal system, it 
does not work particularly well in a 
law firm. In the age of computers and 
high technology, law firms must be 
willing to adapt to necessary changes. 
In order to encourage adaptation and 
accept such changes, all groups 
within the law firm must demon- 
strate, by their actions, an interest in 
change and modernization. 

Modern firms with the willingness 
and sophisticated ability to adapt to 
changes in current business situations 
will generally achieve a superior posi- 
tion the continuum. The direction of 
such a firm is generally well estab- 
lished because the information neces- 
sary to manage is available. 

Since the perspectives, philoso- 
phies and concepts of groups within 
a law firm affect the direction the 
firm will take, modifying these 
perspectives, philosophies and con- 
cepts can have a significant impact 
upon the ultimate direction the firm 
takes, and upon its profitability. O 


J. R. Phelps is administrator for the Bar's 
Law Office Management Advisory Service. 
He received his bachelor of business admin- 
istration degree in 1965 from Marshall Uni- 
versity, West Virginia, where he majored in 
marketing with a minor in economics. He also 
has a major in data processing systems from 
the University of Toledo. He has served as 
business manager for several law firms and 
was consultant to the Ohio State Bar Associa- 
tion Section of Law Office Economics. 


Written office 
procedures: 


Producing results 
vou can count on 


By J. R. Phelps 


“You didn’t what?” 

“IT didn’t know that was 
part of my job.” 

or “I didn’t know I was 
supposed to do that.” 

or “I didn’t know I was 
supposed to do it that 
way.” 


Attorney: 
Secretary: 


From Pensacola to Key West, as 
lawyers and secretaries are advised 
about ways to improve administra- 
tive procedures in their office, one 
hears the same dialogue. Staff em- 
ployees need to know what to do, 
and how their employer expects each 
task to be performed. 

Frequently, lawyers are surprised 
to find that what they thought was a 
well established office procedure 
simply is not now being followed. 
For example, a secretary stops mak- 
ing adverse party index cards for the 
cross index file. Perhaps the word 
never was passed to the secretary, or 
the importance of the task was not 
understood. The failure of such an 
established procedure might not lead 
to a malpractice claim, but the lack 
of the adverse party card when dis- 
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d should certainly cause some 
..ern for the lawyer. 

Procedures must be in writing if 
they are to have any realistic chance 
of being followed consistently. 
Without written procedures, em- 
ployees may develop their own 
method of accomplishing an admin- 
istrative task, each employee doing it 
differently and important elements 
of the task being missed. Without 
written guidelines, any procedure 
established by a firm must be handed 
down from one employee to the next 
over a period of time and may 
become diluted, distorted, or for- 
gotten. 

Office manuals which exist in most 
law offices consist of the most basic 
of personnel policies, firm phi- 
losophy, history, and little else. To be 
effective, office manuals should con- 
tain both policies and procedures. 
Policies generally explain what the 
employment guidelines and expecta- 
tion are; whereas procedures are an 
actual guide to employees on how to 
proceed each time a particular recur- 
ring type of work is to be performed. 

What is almost always lacking in 
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the firm’s office manual is the guide 
to how the requested task is to be 
performed. Both policies and pro- 
cedures are essential and exist in the 
office whether they are recognized 
as such or not. Without written guide- 
lines, tasks are completed at the will 
and in the manner of the person per- 
forming the task. Without written 
policies or rules each issue that arises 
in the office must be decided on an 
ad hoc basis, a situation which the 
lawyer is destined to regret. It is sur- 
prising what good memories em- 
ployees have when it comes to 
reminding the lawyer that “that is not 
how it was done last time.” 

In Through the Looking Glass and 
What Alice Found There, the Queen 
said, “It takes all the running you can 
do, to keep in the same place. If you 
want to get somewhere else, you 
must run at least twice as fast as that!” 

Lewis Carroll seems to be saying 
what many lawyers must feel when- 
ever a consultant suggests the need 
for written procedures. With all the 
pressing concerns and deadlines in a 
busy law office, who has the time to 
develop written procedures? This 
article intends to suggest a method or 
system that is easily followed, once a 
decision has been made to develop 
written procedures. 


Advantages of written guidelines 


While many people resist putting 
things in writing or “chiseling them in 
stone,” there are many advantages to 
having written guidelines on how a 
task is to be accomplished. Principal 
among the advantages are: 

1. Continuity of effort. 

2. Reduction in training time. 

3. Fewer disruptions for clarifi- 
cation. 

4. Assignment of responsibility. 

It is a well established principle in 
law office administration that if some- 
thing needs to be handled well, put 
someone in charge of it. When secre- 
taries do their own filing, each will 
develop a personal schedule and 
method of doing so. All carry out the 
task in their own way—some well 
and others not so well. When applied 
to other tasks the results can be disas- 
trous. If any or every secretary may 
write checks out of the firm’s check- 
ing account, it should come as no 
surprise when at the end of the month 
it is a difficult task to reconcile the 
account balance. When no one is 
accountable for a task, everyone is 
subject to blame when something 
goes wrong. 


Accountability is the key to pro- 
cedure compliance. When an office 
operates with each person account- 
able for everything, accountability is 
spread so thin that the reason a task is 
not performed is difficult or impossi- 
bile to pinpoint. With assigned re- 
sponsibility—written in the form of a 
procedure—if a system fails, the 
firm’s management can go to the per- 
son accountable and determine what 
caused the failure. 

Often attorneys will say, “We tried 
that, but it didn’t work.” Perhaps the 
reason something didn’t work was 
that no one was responsible for see- 


ing that it did. No one was held 
accountable. 


Training new employees 


Training new employees is proba- 
bly one of the most important, yet 
more casually handled, tasks in any 
law office. Except for specialized 
complex tasks, such as putting 
together a securities registration state- 
ment or Supreme Court brief, most 
legal secretaries are just expected to 
either know what to do, follow a pre- 
vious example, or ask a fellow 
employee. The result of this type of 
“sink or swim” training program is 
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disruption, clerical mistake, and little 
or no continuity. 

The fact that there are written 
office procedures is not in-and-of- 
itself an absolute indication of effec- 
tive operations. The human element 
is so strong and important that it can 
never be overlooked. When a pro- 
cedure becomes inefficient, duplica- 
tive, or inadequate for meeting new 
requirements, people will naturally 
modify it and develop new ways of 
accomplishing a task. The wise legal 
secretary or lawyer will seek refine- 
ment of any procedure as conditions 
warrant. 

Kline Strong and Arben Clark in 
their text Law Office Management 
state, “One limitation of written 
agreements is that they tend to be 
inflexible and difficult to change. 
The staff manual must be written, 
true, but it must be a living docu- 
ment, sensitive to necessary changes 
and improvements.” 

Without a procedures manual there 
is no assurance that all areas of respon- 
sibility have been covered or under- 
stood. New employees may not 
understand their work or the relation- 
ship of their portion of a task to the 
whole office. The bookkeeper 
depends upon the originating attor- 
ney to begin the process which ulti- 
mately provides the bookkeeper with 
the knowledge that a new client is 
being represented. When the attor- 
ney or office procedure does not 
provide the necessary information, 
the bookkeeper may suddenly 
receive check requests or funds for a 
client for which there is no existing 
client ledger card. This situation 
results in lowered productivity 
because someone must stop and clar- 
ify where the funds are to be credited. 

Employees learn bit by bit and not 
all at one setting. Thus having a “look 
it up manual” reduces time consum- 
ing, disrupting questions and pro- 
motes continuity in the office. 
Because employees come from plu- 
ralistic backgrounds, they may also 
have to unlearn procedures which 
may not fit their present employment 
circumstances. Having a reference 
book at their disposal enhances and 
promotes their ability to become pro- 
ductive, efficient employees much 
faster, with fewer disruptive 
questions. 

Explicity stated procedures can 
avoid confusion in the office. Law- 
yers frequently comment, “We don’t 
need to write down our procedures 
because all of our staff understand 


what they are expected to do.” It isa 
sadly amusing fact: that just isn’t so. 
Unless the lawyers in the office spent 
time working out specific pro- 
cedures, there is probably consid- 
erable unrecognized disagreement 
and confusion on just what the cur- 
rent procedures are in the office. 

A filing system, or a billing system, 
is made up of related procedures 


A procedure is the working 
level or guide to employees 
on carrying out a given 
objective 


which in turn are made up of related 
tasks. A procedure is the working 
level or guide to employees on carry- 
ing out a given objective. A proce- 
dure then can be defined as a series of 
related tasks performed by more 
than one person, executed in sequen- 
tial order to accomplish a given objec- 
tive. 

Once the need for a manual has 


been realized, the work of producing 
the manual can begin; but before 
beginning, always keep in mind that 
work is done by people, not proce- 
dures or manuals. Give consideration 


to the personal preferences of em- 
ployees who actually do the work. 
Consulting with and including their 
ideas should be given great weight in 
the process. Such consultation helps 
to raise morale, and gives attention to 
small, but important details of the 


job. 


Aids in designing procedures 

1. Develop a mental picture of the 
work to be accomplished. Keep in 
mind that procedures must have a 
beginning and an ending. Consider 
the time limits and disciplines in- 
volved and how this procedure will 
fit in with other established office 
procedures. 


2. Establish the sequence of steps 
to be followed. Each progression in 
the procedure should assist in a natu- 
ral way toward the completion of the 
task. Avoid reversing, duplication 
and delay by having each person 
involved in the procedure complete 
as much of the procedure as he or she 
possibly can at one time. 


3. Keep source data available for 
subsequent re-use. The same infor- 
mation or data can be required in 
other office procedures, so the source 
of the data should be kept available 
for that purpose. For example, the 
information obtained from a new 
matter report used as part of a filing 
system can also be required as part of 
a billing or accounting system. If the 
new matter report is needed ina sub- 
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Issued: 7/1/82 


Applies to: ALL Attorneys and Staff 


Ry: Executive Committee 


DISBURSEMENTS—TRUST ACCOUNT 


Effective 7/1/82 


Attorney 


Bookkeeper 
Check for the following: 


Bookkeeper 
Bookkeeper 
Bookkeeper 
Bookkeeper 


of client’s ledger card.) 
Attorney 
accuracy. 
Attorney 


Complete Check Request. See form No. 101. Attach necessary documenta- 
tion, if any, and forward completed form to Bookkeeper. 


Pull client’s ledger card corresponding to CHARGE TO on Check Request. 
1. Sufficiency of available funds showing on ledger card. 
2. Date of deposit of funds shown in client’s balance. 


(Unless funds have been on deposit 5 days or longer check with Man- 
aging Partner before drawing check.) 


Cut check in accordance with instruction as shown on check Request. 
Record in Disbursements Journal in amount for which check was drawn. 
Post to client’s ledger amount of check as drawn. 


Return drawn check along with client’s ledger card to requesting attorney. 
(Keep client’s ledger card; if attorney is not available, leave a photocopy 


Review client’s ledger card for sufficiency of funds, and review check for 


Sign check and process as required. 
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sequent system it should not be filed 
away during the preparation of the 
filing procedure. 


4. Perform multiple operations by 
machine or preprinted form when- 
never possible. Today, there are 
many sources of multiple part index 
card sets available from commercial 
vendors such as Safeguard or Law 
Publications, Inc. There is no need to 
develop a procedure that requires a 
secretary to make multiple retypings 
of the same information when that 
task can be performed more effi- 
ciently by a multi-part form. This 
also eliminates the possibility of one 
part being headed “Jones, John J.” 
while the other is headed “John J. 
Jones.” 


Writing procedures 

Every lawyer or law office 
employee has at some time struggled 
with Internal Revenue Service tax 
form instructions and pondered 
whether even the author of the in- 
structions could follow them. Keep- 
ing that experience in mind, the 
author of the procedure should 
endeavor to maintain simplicity at all 
times. Henry Dykman, of Henry A. 
Dykman and Associates, advising 
law firms of procedures, suggests 
that procedure drafters write to 
express, not impress. He states that 
“putting procedures in writing forces 
clarification of thought regarding 
them and makes sure that employees 


understand how, when and what they 
are to do.” 


_ Employees do not read procedures 
the way one reads a novel. A proce- 
dure manual must be a look-it-up 
type of book. If employees cannot 
find a procedure on a point quickly, 
they just as quickly ask someone. 
Indexing takes on critical importance 
because individuals look under dif- 
ferent headings than does perhaps 
the author. While a notice for a future 
date might be indexed under docket 
control, it could just as easily be 
indexed under calendar reminder. 
Taking the time to cross-index ade- 
quately is well worth the effort in 
terms of finding, using and comply- 
ing with procedures later. 


Procedures, just like policies, are 
subject to change and refinement. As 
new procedures are added and exist- 
ing procedures change, the table of 
contents and index both will need to 
be revised. As new material is added 
to the manual, it is important to 
advise the staff of the changes. This is 
best accomplished by having one 
individual (designated with the re- 
sponsibility of maintaining office 
manuals) insert the material in each 
manual personally. Law office man- 
agement authorities recommend that 
manuals be published in three-ring 
binders for easier upkeep and that a 
copy of the inserted updates be circu- 
lated in the office advising the staff 
that their copy of the manual has 


CHECK REQUISITION 


Charge to 


Date 


Client 


Draw Check On 


To the 
Order of 


Firm Account 


Matter 


Trust Account 


Certify 


Amount 


Explanation, re:, or Invoice # 


Date 
Paid 


Bkkpr’s 
Use 


SIGNATURE 


Check 
# 
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been updated. 

A well written procedure answers 
the following questions. Who does 
what when? The recommended style 
is as follows and answers the above 
questions: 

WHO-—In any procedure there 
may be several individuals who per- 
form a task. These persons with task 
responsibility need to be identi- 
fied. Use work titles such as attorney, 
secretary, file clerk, instead of the 
proper name of the individual. This 
eliminates wondering years later who 
Betty was and what position she held 
within the organization. 

DOES WHAT—A brief statement 
of the action to be taken by the indi- 
vidual follows. This indicates by 
statements of action the responsi- 
bility of the individual within the 
procedure. Clear, effective proce- 
dures require simple action oriented 
verbs. 

WHEN—The sequence in which 
events flow in a procedure, flows 
toward the end result. Movement 
among individuals should be reduced 
by having each individual complete 
as much of the task as is possible 
before further movement takes place. 

The following example will dem- 
onstrate a suggested manner for writ- 
ing procedures: 

There is no arbitrarily right or 
wrong way to run a law office, 
although there are many books and 
articles that suggest worthwhile prac- 
tices.' The best procedure depends 
on too many factors, which vary 
from office to office. The nature of 
the practice, the number of lawyers, 
number of support staff and types of 
equipment all have an impact upon 
the appropriate procedures. Conse- 
quently, it is not possible to “plug-in” 
to some other firm’s procedures and 
make them work in every office. 
That is not to say that certain proce- 
dures cannot be followed in every 
office, but each must be looked at 
carefully before being adopted for 
implementation. During the past sev- 
eral decades, offices have changed 
drastically, and entirely new methods 
of work have become commonplace. 
Unless methods of operation and 
procedures are adapted or adopted 
to keep pace, the $14,000 word proc- 
essor purchased for the office may 
remain only a $14,000 typewriter.? 

In the practice of law, there is 
much patterning after practices fol- 
lowed in other offices. Once proce- 
dures are established, employees 
may become accustomed to them 


and thus become reluctant to change. 
This reluctance barrier to change can 
be critical in the success or failure of 
word or data processing equipment. 
Unless certain fundamental changes 
are made when installing new tech- 
nologies in the office, at a minimum, 
the expected increase in productivity 
may not be forthcoming. The tech- 
nology of the 1980's is forcing law 
firms to become innovative and 
adapt procedures that break out of 
the old patterning mold. 


Conciusion 

The success of the practice of law 
in today’s competitive environment 
may depend heavily upon higher 
productivity at lower costs. Im- 
proved economy of operation, higher 
productivity and good utilization of 
personnel may result from the recog- 
nition that the firms procedures need 
to be reviewed, improved and writ- 
ten down for all to follow. Employees 
do a more intelligent job and make 
fewer mistakes when they have an 
understanding of their jobs along 
with the why and how of a firm’s 
policies and procedures. Employees 
with written procedures to follow 
know what to do, and how to do it. 
Self-reliant employees usually show 
a greater increase in, and a higher 
quality of, work output than em- 
ployees left in a sink or swim environ- 
ment. 

The time needed to write proce- 
dures is no more than is required to 
answer those same questions each 
time a new employee is hired. The 
method suggested in this article does 
not require a lot of time, just will- 
power. However, once written proce- 
dures are produced, the law office 
will benefit from: continuity of effort, 
reduced training time, fewer disrup- 
tions for clarification, and accounta- 
bility of action—all of which may 
improve quality, quantity and 
service. 

“I would sooner trust the smallest 
slip of paper for truth, than the 
strongest and most retentive memory 
ever bestowed on mortal man.” 
Lumpkin, J., Miller v. Cotton, 5 Ga. 
341, 349 (1848). O 


' The lawyer seeking additional information 
on this topic may find the following texts help- 
ful: Chapters 7 and 10 in How to Manage Your 
Law Office, by Altman and Weil (Matthew 
Bender, 1981) and Chapter 2 in Law Office 
Automation & Technology, by Arentowicz 
and Bower (Matthew Bender, 1981). 

2See especially, Chapters 3 and 7 in Law 
Office Automation & Technology, cited 
above. 
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A unique and distinctive piece of art suitable for office or home, 
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offer. 


Because antique watch parts of gold, brass, and steel compose the 


picture, each is unique and signed by the artist. No two are exactly alike. 


The picture is professionally framed: double matted, glass front, 
paper backed, hooked for hanging, in your choice of walnut or gold 
painted frame. 

Because these are individually produced, please allow three to four 
weeks for delivery. Because this is such a unique offer, all orders must 
be accompanied by payment. 


TO: 

P.A.T.I., Inc. 

900 North Federal Highway, 4th Floor 
Boca Raton, Florida 33432 


Please Forward the Following: 


ATTORNEY AND JUDGE SCALES OF JUSTICE 
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Automating 
the law office 


By Stephen E. Nagin 


Why should any law firm—during 
a recession—spend money to auto- 
mate? For two reasons: efficiency 
and strategy. This article discusses 
efficiency considerations and ex- 
plains the strategic importance of 
modernizing the law firm with tech- 
nological advances in three areas: 
computers, telephones and files. 


Too much wasted time or 
too many people cost money 


As automated office equipment 
replaces the number of people pro- 
ducing legal work, the quality and 
appearance of the final work- 
product typically is improved. Auto- 
mating the law office can also save 
money for the firm and its clients, 
because replacing human activity 
with technology usually results in 
more efficient production. Reducing 
human activity lessens the 
amount of time involved in creating 
legal workproduct. Less time 
becomes less expense to the law firm, 
and this savings can be passed 
on to clients. That’s one reason 
expenditures for law office equip- 
ment have soared in the last decade. 


Increasingly, lawyers are introduc- 
ing automated equipment into their 
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offices. A typical law firm with 7 to 
11 lawyers will spend approximately 
$2,000 each year, per lawyer, on 
office equipment, maintenance and 
repairs. That’s double the amount it 
will spend, per lawyer, on its law 
library! And, if the firm purchases 
(rather than rents or leases) its equip- 
ment, the average amount of capital 
assets (less accounts payable or 
receivable) will be between $9,000 
and $12,000 per lawyer. In a larger 
firm—with over 40 lawyers—such 
capital assets will be well over $12,000 
per lawyer. 

Regardless of a firm’s size, the cost 
of automating is less than adding 
more nonlawyers—secretaries, legal 
assistants, and administrators. It is 
estimated that nonlawyer employ- 
ment costs range from between 16 
percent to 21 percent of a law firm’s 
gross receipts. Thus, labor intensive 
law firms feel the pressure to raise 
fees (to offset increases in salaries) or 
to decrease net distributions to the 
firms’ owners.! 


Since lawyers are limited to the 
amount they can charge per hour, 
and to the number of hours they can 
work, productivity (i.e., efficiency) 
can best be increased through auto- 
mation. 


What about the competition? 

In spite of economic stagnation 
and a lingering recession, this can be 
a good time to automate. Vendors 
are more accommodating regarding 
prices, financing and service. And, 
every dollar spent today increasing 
the firm’s capacity and efficiency 
will generate even greater returns in 
the future when economic conditions 
improve and clients demand 
increased service. 

It is axiomatic: a swimmer making 
headway against the current will per- 
form better in calm water or when 
swimming with the current. That is 
why management strategists recom- 
mend investment in future growth 
even as other businesses are strug- 
gling with a recession.? Investments, 
now, are important because addi- 
tions to the firm’s capacity require 
time—time to plan, to build or 
acquire, and to debug. Present invest- 
ment initiatives enable the firm to 
position itself to perpetuate growth 
as the economy improves. Holding 
out for an upswing in the economy 
before investing in current improve- 
ments will only result in a loss of busi- 
ness to those firms that had already 
planned for and are automating. 

The lawyer who strives for 
increased capacity and efficiency, 
and who understands the strategic 
importance of automation will want 
to know where best to target his 
expenditures. For those firms already 
technologically advanced, now could 
be the time to upgrade the word proc- 
essing operation with a laser printer; 
with conversion to faster facsimile 
communications equipment; by addi- 
tion of an optical character reader 
which speeds up paper flow; or by 
installation of a telephone call 
accounting system for least cost rout- 
ing, call detail reporting, and more 
thorough bill-back to clients. 

The firm automating for the first 
time will reap the most immediate 
results by trading in the typewriters 
for a computer, converting to a 
sophisticated electronic telephone 
system, and upgrading the traditional 
files and closed filing cabinets to a 
more sophisticated filing scheme 
with a docketing-index and open 
shelf files. Space considerations do 
not permit a full discussion of other 
office technology such as high speed 
photocopying, centralized machine 
dictation, microfilm equipment, 
postage meter equipment, etc. [See 
Matthew Bender, Law Office Auto- 
mation and Technology (cited in the 


footnotes) for these excluded topics. ] 


Words on paper 


Ours is an occupation dependent 
upon the printed word. While gener- 
ally accepted that a word processor is 
faster than a typewriter, there are 
disadvantages as well to different 
forms of automatic typing machines. 
How should a law firm decide which 
word processor to purchase? 

First, the firm must determine 
present typing requirements and it 
must forecast its growth over the next 
five years, thus assuring that today’s 
purchase of an automated typing sys- 
tem will be suitable five years hence. 
A word processor (the “hardware’) is 
not cheap, and programming (the 
“software”) can be more expensive 
than the word processor itself! Thus 
it is essential to predict the firm’s size 
so as to determine its future typing 
requirements. 


For the small law office not plan- 
ning to stay small, the best word proc- 
essing computer is one that offers 
flexibility—one that will permit 
growth as the firm grows. Its word 
processor should accommodate mul- 
tiple “intelligent” terminals in a 
“distributive-logic” system. CPT, 
WANG, XEROX, DEC, and IBM are 
a few companies offering such a sys- 
tem. One advantage of the distribu- 
tive-logic system is that the whole 
system is not shut down if a part 
becomes inoperative. The remaining 
units still function. 

If the small law office intends to 
maintain its size, the better approach 
is to consider either a stand-alone 
terminal (such as the NBI, LANIER, 
ZENITH, or RADIO SHACK equip- 
ment) or a small “shared-logic” sys- 
tem that permits the addition of a 
maximum of three of four “dumb” 
terminals. Many companies offer 


The Telephone Call Accounting System 


The telephone call accounting system 
is not “new.” Public telephone companies 
use this computerized equipment to pre- 
pare your bills each month, but now such 
systems have been modified for use ona 
smaller scale. Advances in computer tech- 
nology allow the attorney to recover 
telephone expenses, and offer the poten- 
tial (pending deregulation) to make a 
profit in an area where everyone is accus- 
tomed to taking a loss. 

A call accounting system consists of 
equipment that performs four basic func- 
tions. It 1) retains the required informa- 
tion (number dialed and duration of the 
call), 2) computes the cost of the call 
(this pricing information includes rates, 
time-of-day and date) and provides a 
“hard copy” print-out of the call— 
immediately or upon request—, 3) records 
the client account number and length of 
call, and 4) identifies the caller for both 
outgoing and incoming calls. 

The attorney can then bill the client on 
a normal cycle rather than delay billing 
until receipt of a monthly statement. 
Automatic “account to attorney” billing 
eliminates manual call recording and 
recaptures data in a consistent fashion. 

Inexpensive, desk-top self-contained 
call accounting systems are now being 
marketed at attractive prices. Much of 
the equipment is modular and interfaces 
with existing electronic telephone sys- 
tems. Intertel SPK offers a “Call Detail 
Printer” as an optional hardware feature 
to its station message detail recording 
(SMDR) software. Code-A-Phone 


recently introduced its “Call Controller” 
and several other private communica- 
tions firms offer such systems to control 
telephone usage costs. 

A telephone call accounting system 
reduces administrative call expense and 
discourages personnel from abusing long 
distance call privileges. Awareness of the 
system's accounting capabilities makes 
misuse less likely; some firms have ex- 
perienced savings as high as 15 percent. 

With a method of recording call infor- 
mation and cost accounting, an attorney 
is no longer dependent upon the more 
expensive Direct Distance Dialing 
(DDD) sold by the local telephone com- 
panies for long distance service. The 
attorney can consider “least cost routing” 
equipment or the lease of WATS, FX and 
TIE lines to supplement DDD or, thanks 
to deregulation, competition has created 
the Other Common Carrier (OCC). OCC 
is able to provide less expensive long dis- 
tance service than AT & T. Other Com- 
mon Carriers include MCI, TelTec, 
Sprint and others. 

Deregulation and competition have 
nurtured the development of inde- 
pendent telecommunications consultants 
who work with law office decision- 
makers, the telephone company, the inter- 
connect company, the OCC, office man- 
agement system vendors and the call 
accounting vendors to select and imple- 
ment appropriate systems. 


By Sandra L. Bentayou, President 
C. C. Engineering, Inc., Winter Park 
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such systems, including ALTOS, NBI, 
WANG, and KEYSTONE. 

Second, the firm’s growth forecast 
and decision about anticipated typ- 
ing needs should not be clouded by a 
computer salesman’s pitch. The sales- 
man’s judgment of the firm’s needs is 
hardly objective. Further, few 
salesmen have sufficient technologi- 
cal know-how to assess their system’s 
capacity to accommodate various 
configurations of paraphernalia the 
firm ultimately may require. More- 
over, a salesman is not likely to admit 
that a brand new generation compu- 
ter may experience more “down 
time” than older equipment which is 
debugged. 

Third, a word processor is merely 
a specific application of a computer 
with: (1) an input device (video 
screen and keyboard); (2) a central 
processing unit (the “CPU,” memory 
or buffer); perhaps (3) auxiliary stor- 
age devices (floppy diskettes, rigid 
disks, or magnetic tape) to store 
software programs or data files; and 
(4) output devices (more video 
screens and printers). Its “software” 
is what makes a computer work. 
Without software, a computer is 
merely a useless box of wires and 
silicon chips. 

Software is the overall term used to 
describe various subsystems neces- 
sary to direct the flow of data. These 
subsystems include: 

e an operating system (to schedule 
operations and transfer information); 
e language compilers (to translate 
programming instructions into a lan- 
guage the computer understands); 

e utility programs (to maintain and 
sort files); 

e application programs (to instruct 
the computer to perform specified, 
logical and ordered functions); and 
possibly 

e communication programs (to 
permit one computer to talk to 
another computer). 

Toadd to the confusion, computer 
vendors frequently just refer to their 
application programs as “software.”3 

Once the law firm decides which 
word processing system it needs, it 
must then carefully question vendors 
about the various types of software 
available for that system. Rarely 
would a small law firm want to 
undertake the expensive, time con- 
suming development of an applica- 
tion program if an “off the shelf” law 
office application program would 
perform satisfactorily. 

Fourth, the firm must inquire about 
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training, re-training and follow-up 
training. On the job training is rarely 
as satisfactory as off-site training. 
Telephone interruptions and de- 
mands to handle ongoing assignments 
distract operators from learning how 
the computer operates, and how to 
best utilize it. While off-site training 
requires one to three days away from 
the office, operators will be ina class- 
room environment and can concen- 
trate better on the equipment and its 
functions. Inevitably they will be less 
frustrated coping with the changed 
technology. The computer vendor 
also should provide for brush-up or 
refresher training, and make provi- 
sions for additional training (given 
the highly mobile nature of word 
processing personnel). 

Fifth, once the computer is “out of 
warranty,” the cost of repairs may be 
exorbitant. Replacement of a single 
largescale integrated circuit on a sil- 
icon memory chip the size of a 
fingernail can cost $1,000. Therefore, 
the law firm should consider the cost 
of an annual maintenance contract 
when making its computer selection. 
Further, the law firm should inquire 
about the average response time for 
service calls. It should request a list of 
other law firms that have the same 
model equipment and should call 
them to inquire about the amount of 
“down time” they have experienced, 
the responsiveness of the repair per- 
sonnel, and the frequency of repair 
calls. Also, the law firm should ask 
the computer vendor the number of 
installers and repair persons it has, 
and the geographic area they cover. 
If repair personnel double as in- 
stallers, response time for repairs 
may be slowed, especially if they 
cover a very large territory. 

Sixth, someone in the law firm 
should become familiar with the 
basics of computers. Unless there is a 
sufficient understanding of what the 
computer can and cannot do, the 
firm may be purchasing an expensive 
typewriter while ignoring its poten- 
tial for handling docket control, 
automated indexing and filing, finan- 
cial reports, general ledger, and other 
functions. 

Seventh, once a computer is 
selected, the personnel trained, and 
the system operational, it is impor- 
tant for the firm to remember that all 
those proprietary documents that 
were put in “memory” originally 
required many hours of preparation. 
The firm should not give away for 
free the workproduct it carefully 


developed and refined over time. 
Some charge should be made for 
these documents, albeit a charge less 
than what origination would have 
entailed. 


Words over wires 


How many clients or potential 
clients have tried to reach the firm 
only to hear innumerable rings or to 
receive a busy signal? Once con- 
nected, are they left on “hold” while 
various members of the firm push 
buttons (perhaps even interrupting 
conversations) checking which line is 
for them? And once clients visit the 
firm, can phones be programmed so 
conferences are not disturbed? 


The firm’s growth forecast 
and decision about antici- 
pated typing needs should 
not be clouded by a 
computer salesman’s pitch. 
The salesman’s judqment 
of the firm’s needs is 
hardly objective 


First impressions frequently are 
made via telephone contact. It would 
be unfortunate if prospective clients, 
referring counsel, or potential asso- 
ciates are “turned off” to the firm by 
interminable rings, long waits on 
“hold,” missed connections, interrup- 
tions or disconnections. 

Yet before the law firm can con- 
sider a new or expanded telephone 
system, it must first review its present 
communications requirements in 
terms of the number of telephones 
and types of features. It should make 
a five-year growth projection encom- 
passing the number of attorneys, sup- 
port personnel, location of offices, 
conference rooms, etc. Determining 
the appropriate communications sys- 
tem allows for flexibility in subse- 
quent expansion or reorganization of 
the firm. Since modern electronic 
telephone systems are varied and 
complex (operating via a “switch” 
that is really a powerful, special pur- 
pose micro-computer), a firm con- 
sidering a new or expanded system 
should confer with a telephone con- 


B 
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sultant. If the firm has never been 
exposed to the myriad features and 
extended capabilities of the newest 
generation of electronic communica- 
tions systems, it is in for a treat. 

Unlike the typical “Com-Key” sys- 
tem with three or four features that 
public telephone companies have 
installed in so many small law offices, 
a modern electronic system uses com- 
puter programs to provide (1) 
abbreviated dialing for frequently 
called numbers; (2) add-on con- 
ferencing; (3) dial restrictions, which 
is a good feature for the conference 
room or waiting room; (4) distinctive 
variable audible signals; (5) exclusive 
hold, so calls cannot be picked up 
accidently by another lawyer in the 
office; (6) handsfree dialing or an- 
swering; (7) numerous handsfree 
intercom paths; (8) last number recall, 
so as to avoid having to redial a busy 
extension or outside number; (9) 
message waiting indicator; (10) pag- 
ing zones, and many other features 
not available on older “Ma Bell” 
equipment. 

Some of the private telephone sys- 
tems that offer these sorts of features 
are the ITT System 3100S, INTER- 
TEL SPK, Executone “GATEWAY,” 
TIE Ultracom EK-1236 (or its 
less expensive look-alike, the 
MERITOR), Telrad KEY BX 1632, 
and the Toshiba STRATA III. 

As a consequence of deregulation, 
local telephone companies are 
becoming more responsive to small 
business concerns. In large measure 
this is due to competitive changes 
brought about by the massive anti- 
trust suit of the U.S. Department of 
Justice, and the recent settlement 
with AT&T. Soon law firms will be 
able to purchase the “Horizon” elec- 
tronic key system—an electronic tele- 
phone system that will replace the 
now outmoded “Com-Key” system. 
Horizon offers many convenient fea- 
tures, including a “Customer Access 
Unit” which permits the firm to re- 
program its system without assist- 
ance from the phone company. 
Horizon can accommodate up to 32 
lines and 79 stations. However, 
Horizon has many limitations, and 
some features that are standard on 
other electronic systems are optional 
with Horizon. 

For the small firm just getting 
established it may be necessary to 
rely on the local public telephone 
company as private vendors typically 
want more “cash up front” than the 
public telephone company. While 


financing may be available through a 
bank or leasing company, a new firm 
may not be eligible from this source 
of funding. But for the established 
firm, the local public telephone com- 
pany might well become the supplier 
of last resort—a satisfactory source 
for those instances when the firm 
can’t get a better deal elsewhere, or 
where service and maintenance may 
be a problem due to remoteness of 
the firm’s location, or insufficient 
private phone company personnel in 
the locale. 


All the malarkey about the public 
telephone company giving better ser- 
vice than reputable, established pri- 
vate telephone vendors is no longer 
accurate. But, the law firm must 
check out the vendor. If the vendor 
has installed the same electronic sys- 
tem in other law firms in the area, the 
firm should check out the system; 
someone should ask to experiment 
with it at another law office before 
committing the firm. Mistakes in pur- 
chases can be costly. 


Finally, just as with word process- 
ing equipment, the law firm must 
inquire about training and follow-up 
training, which may be crucial given 
the inevitable confusion during the 
first encounter with a new electronic 
system. It should also investigate 


maintenance, warranties, and the cost 
of service calls or reprogramming. 
Remember, additional electronic 
telephone sets may cost several 
hundred dollars each. As more sets or 
features are added, additional “cir- 
cuit cards” may be needed to permit 
the expanded system to operate 
properly. Further, electronic systems 
may use different cables than “old 
fashioned” multi-button sets or 
“Com-Key” systems. Installation of 
new cables and introduction of addi- 
tional features could be costly and 
distracting if not planned and exe- 
cuted properly. 


Words in boxes 


The nemesis of many a law firm 
regardless of size is paper. Too much 
paper, in too many look-alike files, 
too often reposing in “in” or “pend- 
ing” trays, or kept too long in 
active files, are bugaboos of many a 
lawyer. While management analysts 
recommend work saving and time 
reducing methods for handling 
paper, few firms avail themselves of 
such advice. Pieces of paper clutter 
offices to overflowing, are expensive 
to process and store, and may be 
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unnecessarily retained or simply lost 
in the shuffle between desks and file 
drawers. Nobody has perfected the 
fail-safe, foolproof, fastest-to-find, 
filing system—yet. But there are sys- 
tems that come close. 

Shakespeare couldn’t have stated it 
better: “First thing lets rend asunder 
yon files.” And, had he written, “Out, 
out damn cabinets!” the bard would 
have been right on target. Except in 
special circumstances, filing cabinets 
are cumbersome, bulky, too expen- 
sive and—in any event—anach- 
ronistic. 

The law firm with a computer 
need not store in a box what is readily 
available in an electronic memory. 
Putting aside wills, contracts, court 
documents, and other “originals” that 
would be unacceptable in duplicate 
or on microfilm, most firms generate 
reams of paper which are kept indef- 
initely, despite lack of subsequent 
need. When office space becomes 
too crowded or too cluttered, “old” 
files are boxed and taken to storage. 
It is a rare firm that has a document 
dissemination and retention policy 
with follow-up procedures for com- 
pliance and periodic review. Yet, a 
systematic retention scheme is less 
costly in the long run than universal 
retention and storage. 

Thus the first suggestion for rend- 
ing asunder the boxes of paper is 
adherence to a well planned and 
practiced retention policy. Many cor- 
porate practitioners recommend such 
policies to their clients and assist in 
implementation with “litigation 
audits” and periodic reviews. What's 
good for the goose is good for the 
gander. Law firms should follow suit. 

The second suggestion for the 
“compleat filer” is development of 
file codes that dovetail with the firm’s 
word processing/billing scheme. In- 
stead of numerical, chronological, or 


Prior to 1981 issues 


Many back issues of this publi- 
cation are now available for 
only the cost of handling and 
mailing. For more informa- 
tion, write Circulation, The 
Florida Bar Journal, Tallahas- 
see, Florida 32301. Complete 
sets of the Journal are also 
available. Call (904) 222-5286 


for more information. 
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alphabetical filing and indexing, the 
firm should adopt client and matter 
codes using features from all three 
schemes. For instance, take a hypo- 
thetical new client, John Smith. When 
John Smith first hires the firm to han- 
dle his auto accident, his client 
number would be, say, $287 (the 
287th client whose name begins with 
the letter “S”) and his matter number 
would be 821 (the year, “82,” fol- 
lowed by the chronological number 
of the matter being handled for Mr. 
John Smith during the year). 

This client/matter code also ap- 
plies to document control and to 
billing. Remember, one goal is no lost 
or misfiled documents. Another 
advantage of this alpha-numeric- 
chronological coding scheme is pri- 
vacy, in that a curious outsider, glanc- 
ing at documents or file folders, 
would not readily discern any per- 
sonal or professional information. 
This security feature is merely an 
adjunct to the index, which of course 
can be easily cross-referenced for 
thoroughness and for professional 
liability purposes. 

The key to this system is flexibility. 
Whether the firm handles 140 matters 
a year or 14,000, this scheme will eas- 
ily accommodate it. Taken a step 
further, an alphabetical suffix can be 
added to further designate specific 
files within a given case or assign- 
ment. For example, in case $287-821, 
the file S287-821-A is a sub-classifi- 
cation for attorney notes; $287-821-B 
is a billing file; S287-821-C is a cor- 
respondence file; $287-821-D is a 
pleadings file, as are $287-821-D1 
and D2, etc. Thus, a simple collection 
case might have merely one file, J- 
045-821, while a complex, protracted 
piece of multi-district litigation could 
have 55 files, ranging from R-369- 
814-A, through R-369-814-D9 to 
R-369-814-Z7. 

An advantage of this type of sys- 
tem is that pursuant to a document 
retention policy, “closed” files can be 
redesignated merely by placing a 
prefix in front of the file number. For 
example, in 1983, when Mr. Smith’s 
auto accident file is closed, it is boxed 
(yes, some boxes are still needed 
even with this more advanced 
scheme), under a file tab reading 
CS287-821. 

The third suggestion is to eschew 
closed file drawers for working files. 
With few exceptions, the cost of con- 
version to an open shelf or drawer 
scheme is not expensive. Many med- 
ical offices and most court clerks use 


such filing systems, and for good rea- 
son. Color coded, end-tabbed files 
[by Smead Manufacturing Co. or 
TAB Products Co., for examples] are 
economical and are designed to 
avoid misfilings. Inasmuch as regular 
and legal size file folders easily fit 
inside data processing envelopes, the 
need for side support, which takes up 
space, is partially eliminated. Open 
shelf files are less expensive than lat- 
eral files, hold more folders, and can 
be designed in a space-saving for- 
mat, such as rolling shelving or rotary 
shelving. 

Finally, the firm should consider 
whether to have centralized files of 
decentralized files, where each attor- 
ney or group of attorneys maintains 
files for specific clients or type of 
legal work. This decision will vary 
from firm to firm and no set answer 
will be appropriate inasmuch as there 
are advantages and disadvantages 
with each scheme. On balance, how- 
ever, centralized filing tends to be 
preferable since there is greater con- 
sistency in maintaining, retrieving, 
and closing files. 


Some final words 


Even the best paraphernalia will 
be unappreciated and wasted unless 
the firm adopts procedures for its 
proper use; the people who will use 
the computers, telephones or files are 
consulted for their recommendations 
regarding the purchases; and the area 
within which the equipment or files is 
placed is well designed and condu- 
cive to productivity. O 


' ARENTOWICZ AND Bower, LAW OFFICE 
AUTOMATION & TECHNOLOGY, §1.104, Matthew 
Bender, New York City (1981). The author 
gratefully acknowledges the value and use of 
this handy one-volume reference piece in the 
preparation of his article. It is an excellent 
general reference work that deserves to be in 
every managing partner or law firm adminis- 
trator’s library. 

When discussing cost data, the author has 
factored in the effects of inflation. Therefore, 
mention of percentages or absolute amounts 
may not exactly correspond with those in the 
Matthew Bender volume. 

2 See Bruce D. HENDERSON, HENDERSON ON 
CorporaTE StraTEcy, Abt Books, Cambridge, 
Massachusetts (1979). 

3While the Matthew Bender book (men- 
tioned previously) will help demystify compu- 
ter selection, other helpful words of advice can 
be read in Kline D. Strong. A Guide to Under- 
standing, Evaluation and Selecting Word 
Processing Equipment, Monograph Series, 
Section of Economics of Law Practice, Ameri- 
can Bar Association, Chicago, Ill. (1979); and 
Canning and Leeper, So You Are Thinking 
About a Small Business Computer, Canning 
Publications, Inc., Vista, California 92083 
(1980). 
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FAMILY LAW 


Joining the corporation: 
The vital third party in dissolution proceedings 


In matrimonial suits even the ex- 
perienced practitioner is not always 
alert to joining third parties in disso- 
lution actions, particularly the 
corporate entity.'. As individuals 
more frequently use the corporate 
structure to carry out their business 
affairs, the corporation’s involve- 
ment in marital entanglements has 
also increased. 

During 1972, 23,673 new Florida 
corporations were formed for profit, 
while less than 10 years later during 
1981 the number of such new 
corporations more than doubled to 
56,339.2 With this ‘ever increasing 
proliferation of corporations and the 
skyrocketing level of domestic strife, 
joinder of the corporate entity as an 
additional party defendant in disso- 
lution preceédings may be the vital 
link for obtaining full and adequate 
relief. 

The reason for joinder is that the 
corporation has not only become a 
viable entity for doing business, but 
also a vehicle for concealing and in- 
sulating income and assets of the 
marital estate from unwanted 
spouses. Further, with the ever 
expanding doctrines of equitable 
distribution and special equity,’ the 
corporation has also become the 
subject of claims of spouses to the 
marital estate. The benefits and pit- 
falls of joining a corporation in disso- 
lution proceedings, however, must 
be closely examined. 

At the very initial stage of repre- 
senting a spouse in a dissolution pro- 
ceeding, utmost effort must be 
expended by the attorney and his 
client to determine whether a corpo- 
rate entity has a nexus to the marital 
estate, as it may be necessary to join 
the corporation when filing the orig- 
inal petition for dissolution in order 
to obtain complete and expeditious 
relief for the client. It is simpler and 
less time consuming to file the origi- 
nal petition for dissolution with the 
corporation already joined as a party, 
than to add the corporation subse- 
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quently, when it will be necessary to 
prepare and file a motion to amend 
the petition and obtain the court's 
permission to join the corporate 
defendant. 

Meanwhile, should the court deny 
the motion to join the corporation, 
such an order denying a motion to 
add an additional party defendant is 
not appealable until the final 
judgment is entered.‘ The difficulty 
of such a situation can be illustrated 
by the following example: 

Assume spouses have substantial 
real estate holdings held in joint 
names purchased with marital funds. 
One spouse forms a corporation and 
improperly induces the other spouse 
to assist in the transfer of the property 
to the corporation. Parties com- 
mence divorce proceedings but 
the corporation is not joined. Later in 
the proceedings, it is discovered that 
these properties have been trans- 
ferred to the corporation. It is alleged 
that the corporation is wholly owned 
by a relative of the spouse. J oinder of 
the corporation is attempted but de- 
nied. As a result the spouse cannot 
obtain appellate relief until final 
judgment is rendered. Case is 
bifurcated. Parties are divorced, but 
final judgment as to prosperity has 
not been rendered after four years 
and $30,000 in costs have been 
expended. 

A spouse caught in a situation 
similar to the above example faces 
serious problems. Assuming the ap- 


peal is successful, the same issues 
with the same evidence as in the ori- 
ginal dissolution proceeding must 
then be relitigated. As a result, the 
spouse will be substantially delayed 
in obtaining full relief, since it may 
take several years to conclude the 
dissolution proceedings. Further- 
more, the costs of such a procedure 
may be catastrophic. 

The primary benefit in joining the 
corporation in the original petition is 
that an immediate appellate remedy 
is available if the trial court dismisses 
the corporation. Such an order is a 
final appealable order.® 


Development of case law 


The progenitor for the rationale of 

joining third parties such as a corpo- 
ration in domestic litigation is Fields 
v. Fields,” fendered in 1948. In that 
case, the wife joined the husband's 
son as a party defendant to resolve 
any claims asserted by the son in the 
marital home. The trial court, upon 
motion of the husband, dismissed the 
son as a party. The Florida Supreme 
Court reversed the dismissal of the 
son and in its decision enunciated the 
basis upon which third parties may 
be joined in domestic litigation.’ The 
court stated: 
... The law is a medium for adjusting conflict- 
ing interests that may constantly arise from 
more and more complicated social relations. It 
should not be permitted to become a code of 
abstract rules leading to confusion and dismay 
in the adjustment of these relations. The courts 
has [sic] repeatedly adjudicated property 
rights along with the marital status. If there is 
any theory under which one lawsuit will 
suffice there is no reason for generating 
another. 

In 1956, in Freidus v. Freidus,’ the 
Supreme Court of Florida held that a 
judgment could not be entered 
against a corporation which was not 
made a party to the action where the 
majority of stock was owned by the 
wife on the husband's theory that the 
corporation was constructively a 
party to the suit. The husband was 
thus left with no relief despite having 


‘ 


made monetary advances to the 
corporation. 

Thereafter, in 1965, in Turner v. 
Turner," a trial court pursuant to the 
husband’s motion ordered the 
transfer of the inventory of one cor- 
poration to another corporation. The 
Third District citing Freidus  v. 
Freidus reversed. The court held that 
it was improper for the trial court to 
enter any orders against corporations 
which have not been made parties to 
the suit. The court stated: 

A motion was made by the defendant in the 
trial court to add the corporations as party de- 
fendants in this cause, but there is nothing in 
the record showing that the corporations were 
ever added as party defendants or served with 


process. 


It is in our opinion that the order requiring the 
transfer of inventory from one corporation to 


another, neither of which were [sic] parties to , 


the cause or had been served with process, was 
improper. 

In 1975, in Couture v. Couture," a 
wife in her amended complaint 
sought to establish a special equity in 
certain properties held by a corpora- 
tion. The corporation was not made a 
party to the litigation. In the final 
judgment of dissolution of marriage, 
the trial court adjudicated that the 
wife had no interest in the corporate 
property. On appeal, the Third 
District held that the issue of the cor- 
porate property was not properly 
presented to the trial court since the 
corporation had not been made a 
party to the suit, and accordingly 
struck from the final judgment the 
adjudication of the corporate 
property. 

Subsequently, in 1979, in Rosselle 
v. Rosselle,'? the Third District re- 
versed the trial court’s order freezing 
the assets of a spouse’s corporation 
on the principle that the corporation 
had not been made a party, citing 
Freidus v. Freidus and Turner v. 
Turner. 

Once again, the Third District in 
Feldman v. Feldman," in 1980, while 
sanctioning a trial court’s authority to 
order the husband to transfer to the 
wife stock owned by him ina corpo- 
ration, reversed the trial court’s order 
transferring the assets of the corpora- 
tion to the wife on the principle, cited 
in Couture v. Couture, that the cor- 
poration was not a party to the 
litigation. 

In the very recent decision of the 
First District in Holley v. Hayes," 
rendered April 1982, the wife sought 
an accounting and liquidation of a 
corporation, 98 percent of which 
stock was originally placed in the 


wife’s name by the husband in order 
to protect his assets from the IRS but 
was subsequently transferred by the 
husband to himself and his son. In 
denying the wife’s requested relief, 
the court reaffirmed the principle 
that a spouse was not entitled to relief 
against a corporation not made a 
party to the dissolution even though 
the spouse had been awarded 98 
percent ownership of the stock of the 
corporation. The court cited Couture 
v. Couture. 

Between 1948 and 1982, only two 
decisions were rendered which can 
be cited as precedent for joinder. In 
1958, in Pichi v. Pichi,"® the Florida 
Supreme Court did not disturb a 
judgment wherein the husband's cor- 
porations were joined upon the 
wife’s allegations that the corpora- 
tions were alter egos of the husband 
and that the husband had entered 
into a fraudulent scheme to divert 
and hide marital assets in the corpo- 
rations. However, in Pichi no relief 
was granted against the corporations 
and only by way of dicta did the 
court give blessing to the joinder of 
the corporations: 


... There can be no doubt that in a divorce pro- 
ceeding there is jurisdiction in a court of 


chancery to determine and adjudicate the 
property rights between a husband and wife as 
an incident to the divorce. Hill v. Hill, 125 Fla. 
571, 167 So.2d 414. Likewise in the same 
proceeding it is not inappropriate to bring 
[into] the case any third party claimants to 
property in which the husband and the wife 
claim a joint interest. Fields v. Fields, 160 Fla. 
561, 35 So.2d 722. 

Although not directly sanctioning 

the joinder of corporations in dissolu- 
tion proceedings, the Third District 
Court of Appeal in Thoni Transport 
Company, Inc. v. Thoni'$ in 1963 im- 
plied that joinder of a corporation 
may be proper. The court ordered 
dismissal of the corporations without 
prejudice from the suit since the only 
relief requested by the wife against 
the corporations was a restraining 
order to enjoin sale of their assets. 
The court stated: 
The complaint was wholly lacking in allega- 
tions to state a cause of action against the 
defendant corporations, and the only relief 
asked against them was a restraining order to 
enjoin sale of their assets. The corporations 
should have been dismissed, and the order ap- 
pealed from is reversed to that extent. In the 
interest of justice, however, the dismissal of 
the corporations should be accompanied by 
leave granted to the plaintiff to amend the 
complaint. 

Although the language of Pichi and 
Thoni is indicative that a corporation 
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can be joined, neither specifically 
held that a corporation was a proper 
party. 

The first decision affirmatively ad- 
dressing and sanctioning the joinder 
of corporations in dissolution pro- 
ceedings was not rendered until 1982 
in Rosenberg v. North American Bio- 
logicals, Inc. (NABI)."" In Rosenberg 
the wife filed a petition for dissolu- 
tion of marriage and other relief 
joining three corporations. The one 
against whom the primary relief was 
sought was NABI, a public corpora- 
tion. The wife alleged she had 
contributed her money, labor and 
services for which she was never 
compensated and had also made 
loans to the corporations. The wife 
claimed that she was entitled to a 
special equity and equitable interest 
in the corporate defendants and 
requested the following relief: (i) the 
husband be prevented from receiv- 
ing dividends or disposing of or en- 
cumbering his interests in the 
corporations; (ii) that a constructive 
or resulting trust be imposed on the 
husband's interest in the corpora- 
tions; and (iii) that an accounting be 
given for all monies due her as a 
result of her ownership in the cor- 
porations. Thus, the wife alleged the 
corporations were necessary parties 
to the adjudication of her property 
rights. 

In response, the corporate defen- 
dants filed a motion to dismiss 
alleging that no claims had been 
made against the corporate defen- 
dants, that no specific relief was 
sought against the corporate defen- 
dants, and that defendants were not 
proper parties to the dissolution 
proceeding. Prior to the hearing on 
the motion to dismiss the wife filed 
an amendment to the petition speci- 
fying more facts as to her claims 
against the corporations, requiring 
that the corporation be enjoined 
from transferring any of the hus- 
band’s shares, and requiring the 
corporation to transfer the shares 
which she claimed were hers. The 
wife further sought damages against 
the corporate defendants. The trial 
court, nevertheless, granted the 


motion to dismiss the corporate 
defendants from the lawsuit with 
prejudice.'* 
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Since the corporations had been 
joined in the initial petition, the order 
dismissing the corporations with 
prejudice constituted a final order. 
Accordingly, the wife took an 
immediate appeal. 

The Third District reversed the 
trial court and for the first time 
squarely sanctioned the joinder of 
the corporations in dissolution pro- 
ceedings. In holding that the wife’s 
petition stated a cause of action 
against the corporations, the court 
stated: 

. . . Moreover, since the husband’s intimacy 
with the defendant corporations is such as to 
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make the wife’s actions inextricably woven 
into the dissolution proceeding, it was error for 
the trial court to find that the actions against 
the corporation, even if viable, be brought and 
litigated in a separate proceeding. Fields v. 
Fields, 35 So.2d 722 (Fla. 1948); Goldberg v. 
Goldberg, 309 So.2d 599 (Fla. 3d DCA 1975). 
See also Freidus v. Freidus, 89 $o.2d 604 (Fla. 
3d DCA 1981); Couture v. Couture, 307 So.2d 
194 (Fla. 3d DCA 1975) (court not em- 
powered to enter order against corporation 
not a party to the action). 


Notwithstanding that Rosenberg is 
a significant decision for joining cor- 
porations in dissolution actions, the 
opinion itself falls short since it does 
not contain sufficient facts on which 
the court’s decision was predicated 
and does not discuss the specifics of 


the law upon which joinder may be 
based. It is, therefore, imperative 
that the Florida Supreme Court in an 
appropriate decision, establish 
clearer and more specific guidelines 
as to when joinder is justified. 


The dilemma 


Joinder of a corporation that 
merely has some tenucus relation- 
ship to the marital estate in a dissolu- 
tion proceeding is not the panacea 
for obtaining complete relief for a 
spouse, since improper joinder of a 
corporation can have adverse conse- 
quences. If a court determines that 
joinder of a corporation was without 
probable cause, the dismissed 
corporation could recover its costs 
and attorneys’ fees and_ possibly 
damages for malicious prosecution. 

Resolving the dilemma of whether 
it is appropriate to join a corporation 
in a dissolution proceeding is diffi- 
cult since none of the aforecited de- 
cisions, including Rosenberg, 
provides specific guidelines; 
however, facts gleaned from the 
Florida decisions which best indicate 
the situations in which a corporation 
is “inextricably woven into the disso- 
lution proceeding,”!® and, therefore, 
a proper party to the dissolution liti- 
gation, are: 

1. Spouse performed labor and 
services without receiving adequate 
compensation for a corporation in 
which spouse had more than a 
nominal interest.?° 

2. Spouse has contributed indi- 
vidual funds or property to a 
corporation.?! 


3. Other spouse transfers marital 
assets to the corporation.”2 

4. Other spouse contributes 
marital funds directly or uses marital 
assets to acquire funds which are 
then contributed to the corporation 
(i.e., collateralizing marital home to 
acquire loan, the proceeds of which 
are used to purchase corporate 
assets) .28 

5. Corporation improperly trans- 
fers shares or assets in which the 
spouse has an interest either to the 
other spouse or a third party.?4 


6. Spouse through corporate 
assets and funds has developed a life- 


style not commensurate with 
spouse’s individual income and 
assets.25 


Of course, there may be various 
combinations and permutations of 
the foregoing factor as exemplified 
by the following situation: 


| 


Husband has two corporations. 
Husband capitalized and maintains 
corporations with marital funds from 
joint bank accounts and proceeds 
from open-ended mortgages 
collateralizing marital home held as 
an estate by the entireties. Wife 
worked for one corporation for 
nominal consideration and for the 
other corporation without any 
consideration. Husband was sole 
stockholder of one corporation until 
husband transferred shares of both 
corporations so that he maintained a 
minority shareholder’s interest. 
Husband claims income on_ tax 
returns substantially below that 
which his lifestyle would justify, in 
that he drives one of the most 
expensive foreign cars on the market, 
enjoys lavish entertainment, takes 
expensive vacations, purchases 
expensive personal property for 
himself and his friends, and 
maintains two households. 

The relief which the spouse may 
seek in the foregoing examples 
would be a special equity interest in 
the husband’s interest in the 
corporations, imposition of 
constructive or resulting trust on the 
assets and income of the corporation, 
mandatory injunction requiring the 
corporation to transfer shares of its 
stock in which the spouse has an 
equitable interest, restraining order 
and injunction to enjoin corporation 
from transferring its shares, damages 
against the corporation for injury to 
the spouse, and an accounting from 
the corporation to determine the 
exact amount of the spouse’s interest 
in the corporation. 

Yet, as stated in the beginning of 
the article, it may be necessary to join 
a corporation which may not be so 
intertwined with the marital estate 
solely to obtain a_ preliminary 
injunction to enjoin the corporation 
from aiding or assisting a spouse in 
disposing of assets prior to the 
conclusion of the dissolution (i.e., (i) 
joining a bank to prevent a spouse 
from withdrawing and disposing of 
funds or to gain access to a safety 
deposit box which may contain 
marital assets; or (ii) joining a 
personal representative to subject the 
spouse’s interest in an estate to 
judgments in the marital 
proceedings).26 When this type of 
joinder is sought, the attorney must 
apply the rule of reason and consider 
if there is a real possibility of the 
spouse leaving the jurisdiction, as 
well as the existence of other funds 


and assets to which the spouse has 
access to obtain an adequate remedy. 


Conclusion 


As the corporation is quickly 
replacing the mistress and gigolo in 
domestic affairs, the necessity of 
joining corporations in dissolution 
proceedings for obtaining adequate 
relief for a spouse must be given 
greater consideration. 

Based upon the authorities cited 
herein, the authors of this article 
recommend that attorneys carefully 
scrutinize the financial entanglements 
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of the parties and not be reluctant to 
join a corporation which has a 
relationship to the marital estate and 
whose joinder is necessary for 
obtaining complete relief. Trial 
courts should permit such joinder 
and adhere to the admonition of 
Fields: 

. if there is any theory under which one 
lawsuit will suffice, there is no reason for 
generating another. 0 


' Donner v. Donner, 313 So.2d 456 (Fla. 3d 
1).C.A.1975). 

“Secretary of State, Division of Corpora- 
tions, Director's Office, Tallahassee, Florida. 

3Canakaris v. Canakaris, 382 So.2d 1197 
(Fla. 1980); Duncan v. Duncan, 379 So.2d 949 
(Fla. 1980). 
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‘Goldsberger v. Cam Corporation of 
Broward, 391 So.2d778 (Fla. 4th D.C.A. 1980). 

The only ancillary remedy that might exist 
would be to institute a separate action for a 
creditor's bill. However, in light of 
McCollister v. McCollister, 248 So.2d 490 (Fla. 
3d_ D.C.A. 1971), a question as to the 
appropriateness of this remedy to a judgment 
of dissolution may be raised. 

Rosenberg v. North American Biologicals, 
Inc., 413 $o.2d 435 (Fla. 3d D.C.A. 1982). 

*35 So.2d 722 (Fla. 1948). 

‘In other jurisdictions, including 
community property states, the joinder of 
third parties in dissolution proceedings has 
been permitted on the same rationale as that 
stated in Fields. The gist of the decision has 
been that where affording complete relief to 
the spouse requires the joinder of third parties, 
separate and duplicitous litigation should not 
be necessary. Spencer v. Spencer, 60 Cal.Rptr. 
747 (Cal. Sth D.C.A. 1967); Culver v. Culver, 
572 S.W.2d 617 (Ky.Ct.App. 1978); Farmer v. 
Boyd, 404 P.2d 353 (Idaho 1965); Roberts v. 
Roberts, 173 $.E.2d 675 (Ga. 1970); Pfeiffer v. 
Bissett, 402 $.W.2d 938 (Tex.Ct.App. 1966). 

°89 So.2d 604 (Fla. 1965). 

"175 So.2d 47 (Fla. 3d D.C.A. 1965). 

1307 So.2d 194 (Fla. 3d D.C.A. 1975). 

2366 So.2d 1197 (Fla. 3d D.C.A. 1979). 

13390 So.2d 1236 (Fla. 3d D.C.A. 1980). 

4412 So.2d 920 (Fla. Ist D.C.A. 1982). 

5100 So.2d 627 (Fla.1958). 

'6155 So.2d 838 (Fla. 3d D.C.A. 1963). 

' Rosenberg v. North American Biologicals, 
Inc., 413 So.2d 435 (Fla. 3d D.C.A. 1982). 

'SThe foregoing recitation of facts on 
Rosenberg are not mentioned in Third 
District’s opinion but contained in pleadings 
which are part of the court file in Circuit Case 
No. 79-16401, Eleventh Judicial Circuit in and 
for Dade County, Florida. 

'9Td., at 436. 

°Td., at 435. 

*lTd.; Freidus v. Freidus, 89 So.2d 604 (Fla. 
1965). 

Pichi v. Pichi, 412 So.2d 920 (Fla. Ist 
1.C.A. 1982). 

Sid. 

Rosenberg v. North American Biologicals, 
Inc., 413 So.2d 435 (Fla. 3d D.C.A. 1982). 

Holley v. Hayes, 390 So.2d 1236 (Fla. 3d 
D.C.A. 1980). 

26Thompson v. Thompson, 142 Fla. 643, 195 
So. 571 (Fla. 1940). 
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REAL PROPERTY, PROBATE TRUST LAW 


Bankruptcy Code: 
Effect on property held as tenancy 


Will a married couple who owns a 
home as tenants by the entirety lose 
the home if one or both spouses files a 
petition for liquidation under the 
new Bankruptcy Code?! Although 
this question is one of paramount im- 
portance, recent Florida bankruptcy 
decisions which apply the new Code 
to entireties property are confusing 
and facially inconsistent. The attor- 
ney who desires to reduce or mini- 
mize the risk of losing the home and 
other entirety property must under- 
stand the relationship between 
Florida law concerning tenancies by 
the entirety and the Bankruptcy Re- 
form Act of 1978.2 

The Act, which became effective 
October 1, 1979, represents the first 
comprehensive revision of the bank- 
ruptcy laws of the United States in 
over 40 years. Although the broad 
grant of jurisdiction to bankruptcy 
judges is currently the subject of con- 
stitutional uncertainty,’ it is likely 
that the substantive provisions of the 
Act will remain unchanged and unaf- 
fected by the constitutional 
challenge.‘ 

The Bankruptcy Reform Act of 
1978 reflects a new philosophy con- 
cerning the assets to be included in 
the bankruptcy estate, as well as the 
vesting of title to the debtor’s proper- 
ty upon commencement of a 
bankruptcy case. These new con- 
cepts have both substantive and pro- 
cedural impact upon real property 
owned as a tenancy by the entirety. 


Inclusion of entireties property 


Commencement of a bankruptcy 
proceeding by the filing of an appro- 
priate petition automatically creates 
an “estate” under §541(a) of the 
Bankruptcy Code. The “property of 
the bankruptcy estate” includes “all 
legal or equitable interests of the 
debtor in property as of the com- 
mencement of the case.”> Code 
§541(a)(1) is an all inclusive defini- 
tion encompassing all tangible and 
intangible property of whatever na- 


by the entirety 


By Edward Vogler II 


ture and wherever situate in which 
the debtor has an interest, including 
property needed for a fresh start.® 
Property exempt under state law is, 
therefore, initially included within 
the bankruptcy estate and is subject 
to the court’s jurisdiction and control. 
There is no question that property 
owned by the debtor as a tenant by 
the entireties is property of the bank- 
ruptcy estate within the meaning of 
§541 of the Bankruptcy Code.’ Such 
inclusion, however, is a substantive 
departure from former bankruptcy 
law. 

Under former §70(a)(5), property 
of the debtor was included in the 
estate for purposes of administra- 
tion only if the property was non- 
exempt and could be transferred by 
the debtor, levied upon and sold 
under judicial process against him, or 
otherwise seized, impounded, or se- 
questered.§ Exempt property and 
property that could not be trans- 
ferred or levied upon by operation of 
state law was not included in the 
estate. It must be emphasized, how- 
ever, that the present Bankruptcy 
Code includes any and all properties 
whether or not they meet the test of 
transferability or leviability required 
by pre-Code law. 

Under the Bankruptcy Code, all 
property is included unless specif- 
ically excluded or exempted. The 
Code’s change in philosophy which 
creates a presumption of inclusion is 
a tremendous substantive alteration 
of the former bankruptcy law.® This 
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revision may have far reaching ef- 
fects to be experienced and appreci- 
ated only after years of future 
litigation.!° 

Despite the broad scope of 
inclusion and the substantive changes 
created by the new Bankruptcy 
Code, a debtor may still exempt cer- 
tain property from the bankruptcy 
estate. It is important to note, 
however, that exemption under 
§541(a) occurs only after property 
has first been included in the estate, 
while under §70(a), exempt property 
never became an asset subject to 
liquidation. 


Exemption of entireties property 


Once property has been initially 
included in the estate, the debtor 
may choose one of two valuable ex- 
emption systems provided by §522 of 
the Bankruptcy Code. These exemp- 
tions seek to effectuate a federal poli- 
cy of affording the debtor adequate 
possessions to make a fresh start.!! 
Generally, debtors are entitled to ex- 
emptions granted by the states of 
their residence and by federal non- 
bankruptcy laws.'? Alternatively, 
debtors may select exemptions from 
a list of property contained in Code 
§522(d), unless state law specifically 
denies them this alternative. By 
adoption of F.S. §222.20, Florida re- 
jected the federal exemptions pro- 
vided by §522(d). Consequently, 
since a Florida debtor may not select 
the federal scheme of exemptions, 
the right to any exemption in Florida 
must be determined solely with 
reference to the laws of this state.'4 

Florida exemption laws have their 
genesis in Art. X, §4 of the Florida 
Constitution as implemented by 
specific statutory provisions in 
chapter 222 of the Florida Statutes. In 
order to obtain any state exemptions, 
however, the debtor must first satisfy 
the “domicile requirement” of Code 
§$522(b)(2)(A).'5 In addition, the 
debtor must also file a list of property 
claimed as exempt under §522(b).'® 
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This “filing requirement” represents 
a significant procedural departure 
from prior bankruptcy law. 

Under the current Bankruptcy 
Code, the debtor must affirmatively 
claim the exemption before it can be 
allowed." If the debtor does not ex- 
empt property that might be other- 
wise subject to exemption, it remains 
property of the estate subject to liqui- 
dation.'* Once claimed, however, the 
exemption enjoys a presumption of 
validity, placing upon the trustee the 
burden of challenging the claim and 
the burden of proof.'® If for some 
reason the debtor fails to satisfy the 
filing requirement, a dependent of 
the debtor may file a list of exempt 
property on behalf of the debtor.®° 

Upon compliance with all proce- 
dural prerequisites, property held as 
tenancy by the entirety may acquire 
“exempt status” under the Bankrupt- 
cy Code. Property claimed as 
exempt by the debtor is automatical- 
ly exempt unless a party in interest 
specifically objects.2! This automatic 
exemption results from the presump- 
tion of validity afforded exemptions 
claimed under §522(b). Entireties 
property may be exempt from liqui- 
dation in one of two separate ways. 

First, Florida homestead property 
held as tenancy by the entirety is 
completely exempt from the bank- 
ruptcy liquidation by the protective 
provisions contained in Art. X, §4 of 
the Florida Constitution.22 This 
exemption extends to one-half acre 
of contiguous urban property, or 160 
acres of contiguous rural property.” 
As compared to the meager $7,500 
federal homestead exemption,”4 the 
Florida homestead provision is 
extremely generous. A_ family 
contemplating voluntary bankruptcy 
should avail themselves of this broad 
exemption by satisfaction of all state 
law prerequisites to a clai_ + of home- 
stead property. 

Second, tenancy by the entirety 
property may be “exempt” from the 
bankruptcy estate by operation of 
Florida common law. According to 
Code §522(b)(2)(B), property held 
as tenancy by the entirety immedi- 
ately before commencement of the 
case may be exempt from the bank- 
ruptcy estate to the extent that such 


interest is “exempt from process” 
under applicable nonbankruptcy 
law. Despite the apparent straight- 
forward nature of this exemption, 
application of §522(b)(2)(B) is a 
troublesome proposition. 

In re Koehler,» discusses the appli- 
cation of §522(b)(2)(B) to entireties 
property in Florida. Koehler held 
that although §522(b)(2)(B) purports 
to exempt property held by a debtor 
with a nondebtor spouse as tenants 
by the entireties, no such “exemp- 
tion” is available under Florida law. 
There is no mention of any exemptions relating 
to property held as tenants by the entireties 
either in the Constitution of this State or in 
any other Statute dealing with this subject.?6 

The Bankruptcy Code did not 
intend to create new and additional 
federal exemptions which may be 
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available to a debtor, since the right 
to any substantive exemption in Flor- 
ida must be determined solely by 
reference to state law.?? Therefore, 
under the Koehler rationale, since 
there is no state law exemption, an 
interest in entireties property could 
not be “exempt” from process within 
the meaning of §522(b)(2)(B). 
However, under Florida law, a 
debtor's interest in entireties proper- 
ty is “immune” from the claim of a 
single creditor of one of the tenants.2* 
Such immunity results not from any 
Florida exemption provision, but 
rather because of the type of owner- 
ship involved, which gives to each 
tenant full, undivided ownership and 
control of the property.2® It is well 
settled in Florida law that, because of 
the peculiar nature of an estate by the 
entirety, the interest of one spouse is 
not subject to levy and execution by 
his or her individual creditors.* Joint 
creditors of both spouses, on the 
other hand, may reach entirety 
property by levy and execution pur- 
suant to a general lien theory.*! 
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Consequently, upon application of 
§522(b)(2)(B) in Florida, a distinc- 
tion is made between single and joint 
creditors. Entireties property sought 
by a single creditor is protected by a 
common law immunity from 
process, while property sought by 
joint creditors of both husband and 
wife is not immune. Nonhomestead 
entireties property sought by joint 
creditors of both spouses is, there- 
fore, an asset properly included with- 
in the bankruptcy estate and is subject 
to liquidation by the trustee.*? 

The Kceehler distinction between 
exemption and immunity from pro- 
cess, however, is not uniformly recog- 
nized in Florida bankruptcy jurispru- 
dence. In In re Lunger,® the judge 
expressly disagreed with the Koehler 
rationale. Although the facts are not 
clearly stated in the decision, it seems 
clear that the Lunger controversy in- 
volved entireties property sought by 
a single creditor of one spouse. With- 
out dwelling on the distinction 
between single and joint creditors, 
the judge held that Florida entireties 
property enjoyed an actual exemp- 
tion necessary trigger 
§522(b)(2)(B) of the Bankruptcy 
Code. “['T]his Court does not believe 
that Congress, in drafting 
§522(b)(2)(B), intended to 
distinguish between exemptions ac- 
corded by statute and immunities 
developed through case law.”4 In 
other words, form must not prevail 
over substance. 

Alluring as the Lunger “form over 
substance” conclusion might be, 
there is a very real danger in the 
court’s broad holding that property 
held as tenancy by the entirety en- 
joys a federally created and recog- 
nized exemption process. 
Without express recognition of the 
distinction between single and joint 
creditors, the Lunger decision could 
be interpreted to mean that all entire- 
ties property is exempt from liquida- 
tion under §522(b)(2)(B).35 Such a 
conclusion is inconsistent with 
current Florida law and will tend to 
perpetuate confusion among mem- 
bers of the Bar not routinely familiar 
with the new Bankruptcy Code. 

By focusing on the peculiarities of 
the Florida “immunity” from 
process, rather than the existence of 
possible federal exemptions, the 
Koehler rationale fosters an analyt- 
ically pure approach to the 
exemption offered by §522(b)(2)(B) 
of the Bankruptcy Code. Direct 
focus on Florida law is also necessary 


because the right to immunity/ 
exemption of entireties property is 
afforded divergent treatment 
throughout the United States.** In the 
final analysis, however, whether the 
property is labeled “exempt from 
process” or “immune from process” 
is of no substantive consequence to 
the bankruptcy proceedings.*” 


Vesting of title upon bankruptcy 


The new Bankruptcy Code con- 
tains a fundamental change regard- 
ing the vesting of title upon com- 
mencement of a bankruptcy pro- 
ceeding. This change raises new 
problems for the title attorney which 
must be solved in determining mar- 
ketability or insurability of title. 
Under the new law, a bankruptcy in 
the chain of title raises the practical 
question of whether title is to be ob- 
tained through the bankrupt owner 
free of the bankruptcy proceedings 
or through the bankruptcy proceed- 
ings free of the interest of the 
debtor.*8 

Difficult problems in connection 
with title to exempt real property, 
such as homestead, may be encoun- 
tered under the new Bankruptcy 
Code. By virtue of §541(a), all prop- 
erty of thé debtor, including exempt 
property, is initially included within 
the bankruptcy estate.® Unless there 
is some objection by an interested 
party, property claimed by the 
debtor as exempt acquires exempt 
status.*° Unfortunately, the Code 
does not describe exactly when the 
property becomes exempt. This 
presents the title examiner with a dif- 
ficult question as to when title from 
the debtor becomes marketable. One 
solution might be for the examiner to 
consider the exemption as approved 
when claimed if there is apparently a 
valid homestead under Florida law.*! 

Another solution may be provided 
by a bankruptcy court’s local rules. 
For example, under the local rules for 
Middle District of Florida,*? the trus- 
tee, a creditor, or any party in interest 
may file objections to claimed 
exemption within 10 days of the 
creditors’ meeting,*? unless further 
time is granted by the court. Title to 
exempt property may thereafter be- 
come marketable. In any event, title 
to exempt property must be viewed 
with caution equal to that required 
for nonexempt property acquired 
through the bankruptcy proceedings. 

Under former §70(a) of the Bank- 
ruptcy Act, the title to all of the 
debtor’s nonexempt property vested, 


by operation of law, in the trustee as 
of the filing of the bankruptcy peti- 
tion. This concept of the vesting of 
title to the debtor's property in the 
trustee has been eliminated under the 
Code. Section 541(a) merely states 
that all legal and equitable interests 
of the debtor in property are 
included within the bankruptcy 
estate. No express reference is made 
to the vesting of title. “Title” to real 
property, however, is included as 
one of those legal and equitable 
interests within the meaning of 
§541(a), just like any leasehold or 
other possessory interest.‘ Title to 


the debtor’s property, therefore, 
vests in the bankruptcy estate and not 
in the trustee. 

Although title does not vest 
directly in the trustee, the trustee has 
broad authority to dispose of proper- 
ty comprising the bankruptcy estate. 
Under Code $323, the trustee is 
recognized as being the representa- 
tive of the estate, and under §363(b), 
the trustee is authorized, under cer- 
tain circumstances, to use, sell, or 
lease property of the estate. Both of 
these Code provisions are based on 
the same reasoning of §70(a) of the 
Act with a view toward the effective 
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liquidation of the debtor's property. 

Section 363(b) simply requires 
notice and a hearing before the trus- 
tee may sell, use, or lease property of 
the estate other than in the ordinary 
course of business. A court order is 
not required. In fact, if not timely re- 
quested by a party in interest, the 
trustee can pass valid title to the 
debtor’s nonexempt real property 
without a hearing.*® Under these cir- 
cumstances, it is necessary for the 
title examiner and title attorney to 
determine that the court had juris- 
diction, that notice of the trustee’s ac- 
tion was properly given, and that a 
hearing was not timely requested by 
an interested party.” 

The trustee may also partition en- 
tireties property without the consent 
of the nondebtor spouse, even 
though the debtor spouse alone 
would be precluded by state law 
from similar partition of the proper- 
ty.48 Section 363(h) specifically au- 
thorizes the trustee to sell both the 
estate’s interest, and the undivided 
interest of any co-owner in property 
held as tenancy by the entirety. It 


must be noted, however, that §363(h) 
consistently refers to the “estate’s” 
interest in property rather than the 
“debtor’s” interest. Such reference is 
necessary to confirm that the trus- 
tee’s power of involuntary partition 
does not extend to property exemp- 
ted from the bankruptcy estate.‘ 

Significant statutory limitations 
are placed on the trustee’s right to in- 
voluntarily partition property owned 
as a tenancy by the entirety.5° Each of 
the mandatory requirements con- 
tained in §363(h)(1)-(4) must be met 
before partition by the trustee is 
authorized. The broad scope of in- 
quiry required as a prerequisite to 
this type of sale indicates the view 
adopted by Congress that alienation 
of co-ownership rights is to be per- 
mitted only when the equities favor 
such a sale.*! 

In addition to the express limita- 
tions of §363(h), a spouse's interest in 
entireties property is also protected 
by other provisions of the 
Bankruptcy Code. Section 363(i) 
provides the spouse a valuable right 
of first refusal by which he or she 
may purchase the property at the 
proposed sale price. After sale of the 
property has been consumated, 
§363(j) requires the trustee to dis- 


BANKRUPTCY 


tribute the proceeds of the sale (less 
costs and expenses) to the estate and 
the debtor’s spouse according to their 
respective interests. The restrictive 
effect of these two subsections prob- 
ably means that sales free of the 
interests of co-owners will be limited 
to situations where there is clear 
benefit to the estate.52 


Conclusion 


The risk of losing the family home 
is far greater for Florida debtors who 
are unfamiliar with the operation and 
effect of the new Bankruptcy Code. 
Under the new Code a family home- 
stead or other real property held as a 
tenancy by the entirety is initially 
included within the bankruptcy 
estate. Homestead property and en- 
tireties property sought by a single 
creditor of one spouse may be com- 
pletely exempt from liquidation in 
bankruptcy. These exemptions are 
not automatic, however, and will be 
available only if affirmatively 
claimed by the debtor. 

Upon commencement of a 
bankruptcy proceeding, title to the 
debtor's property vests in the bank- 
ruptcy estate and not in the trustee. 
As a result of various title problems 
which may arise under the 


a seminar sponsored by Stetson College of Law 
Dec. 10 & 11, 1982 — Don CeSar Beach Resort Hotel, St. Petersburg Beach, FL 


Stetson College of Law. 
Worth. 


Flom, New York City. 


Hellman, New York City. 


Western District of New York. 


of Texas at Austin. 


A Nationally Recognized Panel of Experts 
Honorable Alexander L. Paskay, Chairman, Bankruptcy 
Judge, Middle District of Florida, Adjunct Professor at 


John R. Blinn, Esq., Shannon, Gracey, Ratliff & Miller, Ft. 
Michael L. Cook, Esq., Skadden, Arps, Slate, Meagher & 


Robert J. Hipple, Esq., Atlanta, Georgia. 
Richard Lieb, Esq., Kronish, Lieg, Shainswit, Weiner & 


Honorable Beryl E. McGuire, U.S. Bankruptcy Judge, 
Professor Morris Shanker, John Homer Kapp Professor of 


Law at Case Western Reserve University. 
Jay L. Westbrook, Assistant Professor of Law, University 


other related material. 


Bursar 


13 Hours Each 


Appellate Practice 
Taxation 


FLORIDA BAR DESIGNATION PLAN CREDIT 
6 Hours Each 


MAXIMUM CREDIT HOURS: THIRTEEN HOURS 


Registration limited to 325 persons. Sessions begin at 9:00 a.m. on 
Friday, and conclude at 5:00 p.m. on Saturday. Registration fee of 
$185.00 includes reception on Friday evening, luncheon on both 
days, detailed outlines of all lecture material in loose-leaf binder and 


FOR ROOM RESERVATIONS: Contact the Don CeSar Beach Resort 
Hotel, St. Petersburg Beach, FL 33706, Ph: (800) 237-8987 out of 
Florida or (813) 360-1881 in Florida (call collect). Single or double 
rooms $58 per night, children under 18 free. Reservations for hotel 
rooms must be received by November 10, 1982 for the special rate. 


REGISTRATION FORM 


Send check for $185 payable to Stetson College of Law to: 


Stetson University College of Law 
1401 61st Street South 


: burg, FL 33707 
Bankruptcy Trial Practice - General St. Petersburg 
Collections é; Trial Practice - Commercial NAME POSITION 
Corporation and Business 
Law 5 Hours 
General Practice Real Property Law ADDRESS - Fi 
3 Hours Each City State ip 


ORGANIZATION 


| 


THE FLORIDA BAR JOURNAL/NOVEMBER 1982 


798 


Bankruptcy Code, it is likely that 
most examiners and title attorneys 
will take a conservative position in 


applying the Code to title 
questions.® 9 
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pune; NEW Attorneys’ Title Insurance Fund 


Staff member speaks before Attorney/Realtor meeting 


Fund Claims Attorney for the past 10 years, R. James Knox recently 
spoke before a joint luncheon of 250 Realtors and Attorneys in Palm 
Beach. The meeting was co-sponsored by the Palm Beach County Bar 
Association and the seven Boards of Realtors in the Palm Beach area. 

Area news media were present to interview Knox and record the 
event. This Realtor/Attorney Seminar was held in the spirit of Opera- 
tion Communication, a program co-sponsored by the Lawyer Relations 
Committee of the Florida Association of Realtors and The Florida 
Bar’s Real Property, Probate and Trust Law Section. This program 
seeks to improve communication and contact between the two groups. 

Earlier this year the FAR and The Florida Bar adopted a memo- 
randum of cooperation replacing the Realtor-Attorney Accord. 
Immediate Past President Samuel S. Smith and FAR President 
Jack I. Korenblit executed the memorandum at the FAR’s Midyear 
Convention jn Innisbrook. Palm Beach Attorney J. Richard Harris, 
Co-Chairman of The Section’s Brokers Liaison Committee thanked 
President Smith for attending and added, “Your presence was 
important and will aid us in our effort to foster continued good 
relations with the members of the Florida Association of Realtors.” 


REALTOR® George M. D. Lewis, Past Chairman of the Palm Beach 
County Lawyer/Realtor Committee introduces R. James Knox who 


spoke on the topic, ‘Title Insurance Claims — Where The Rubber 
Meets The Road.” 


Why write on The Fund? 
The Fund does not charge you for a mortgagee policy when it is 


issued concurrently with an owner’s policy for at least the same 
amount. Others will. 


By the staff of Attorneys’ Title Insurance Fund, Box 2671, Orlando, Florida 32802 (Adv.) 


ATS Orange/Seminole branch 
occupies new offices 


The Orange and Seminole 
County Branch of Attorneys’ 
Title Services, Inc., recently 
moved into its newly constructed 
office, according to Bertie 
McCrystal, ATS Branch Manager. 
The title information operation 
occupies the second floor of the 
new 15,000 square-foot building 
at 30 West Gore Street, located 
on the ATS/Fund Headquarters 
property. Safekeeping of ab- 
stracts, offered without charge, is 
in a 1,250 square-foot climate- 
controlled storage area of the 
new facility. 

The title information plant took 
two weeks to move from its old 
location across from the Orange 
County Courthouse on East 
Central Boulevard in downtown 
Orlando. Employees and custom- 
ers will now be able to make use 
of ample parking in a centralized 
location. An open house is 
planned for early October. 


Who can join The Fund 


Are you actively engaged in 
real property law or are you 
about to begin dealing with real 
estate transactions? Fund mem- 
bership can assist you with your 
legal practice. 

The Fund provides a host of 
publications, services and materi- 
als that support the real property 
practice of Florida attorneys. 

Write to Attorneys’ Title 
Insurance Fund, Membership 
Section, P.O. Box 2671, Orlando, 
Florida 32802 or call the nearest 
Attorneys’ Title Services Office. 
An area representative will be 
glad to explain the Fund and 
ATS benefits. 
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TAX LAW NOTES 


Alimony and Remarriage 
By Robert E. Aylward 


There exists a long-established 
principle that state law is applied to 
determine the rights and interests of 
taxpayers and that federal law con- 
trols the manner in which those rights 
or interests are taxed.! This principle 
was recently applied by the Tax 
Court to determine whether a wife’s 
remarriage affects the tax treatment 
of payments made to her by her 
former husband.2 This note examines 
the rules applied in that case and their 


consequences to divorcing spouses in 
Florida. 


The Blakey case 

In Charles R. Blakey,> a husband 
and wife who resided in Virginia 
entered into a written agreement inci- 
dent to their divorce. The agreement 
required the husband to make 
monthly payments to the wife for the 
“support, care and maintenance of 
the minor children of the parties and 
the support, care and maintenance of 
the Wife . . . The agreement 
further provided that the monthly 
payments would be reduced by one- 
sixth as each of their five children 
attained age 18, died, or became 
emancipated and that all payments 
would cease when the youngest child 
attained age 18, died, or became 
emancipated. The agreement recited 
that it was to be construed in accord- 
ance with Virginia law. 

On June 28, 1973, the Virginia 
divorce court entered its final divorce 
decree. The decree neither incorpo- 
rated the agreement nor ordered the 
husband and wife to comply with it. 
In 1975, the former spouses entered 
into an amendment to their agree- 
ment which increased the amount of 
the monthly payments. The 1975 
amendment, however, was never 
acted on by any court. In 1976, the 
wife remarried. During that year, her 
former husband paid her the sum of 
$5,280 pursuant to the 1975 amend- 
ment. On his 1976 tax return, the hus- 
band deducted the full $5,280. His 
former wife, however, included only 
$366 in her income, which repre- 
sented one-sixth of the $2,200 paid to 
her before her remarriage. 


After first determining that the 
agreement between the husband and 
wife did not “fix” the portion of the 
monthly payments for child support,> 
the Tax Court next considered 
whether the wife’s remarriage 
changed the nature of the monthly 
payments as alimony for tax pur- 
poses. Section 71(a)® provides that 
the wife’s income includes periodic 
payments received in discharge of a 
“legal obligation” which, because of 
the marital or family relationship, is 
incurred by her former husband 
under a divorce decree or a written 
instrument incident to divorce. Sec- 
tion 215 permits the husband to 
deduct payments which are includi- 
ble under §71(a) in his former wife’s 
income. 

The Tax Court stated that the ques- 
tion of the existence of a “legal obli- 
gation” is determined by state law 
and, therefore, looked to Virginia 
law to determine whether the wife’s 
remarriage terminated the husband’s 
legal obligation to make the pay- 
ments. The wife argued that §20-110 
of the Virginia Code (1975) was con- 
trolling. It provides: 

If any former spouse to whom support and 
maintenance has been awarded shall there- 
after marry, such support and maintenance 
shall cease as of the date of such remarriage. 

The wife also relied on a previous 
Tax Court case arising out of Virginia 
in which the court had held that a 
husband’s payments to his former 
wife after her remarriage were not in 
discharge of a “legal obligation” 
under §7l(a) where the husband’s 


sole liability to make the payments 
was imposed by the divorce decree 
and where state law (i.e., §20-110 of 
the Virginia Code) provided that 
alimony was to cease upon the wife’s 
remarriage.’ 

The Tax Court in Blakey distin- 
guished the earlier case, because in 
Blakey the husband’s “legal obliga- 
tion” to make the payments was a 
contractual obligation incurred 
“solely” under a written agreement 
incident to divorce (rather than the 
divorce decree). The court deter- 
mined that the legal obligation was 
contractual because under Virginia 
law (1) a divorce decree that ap- 
proves a written agreement incident 
to divorce, but that does not incorpo- 
rate it or order the husband to per- 
form its obligations, is not subject to 
§20-110 of the Virginia Code, and, 
even if the court incorporates it into 
the decree, the only effect is to autho- 
rize the court to use its contempt 
power to enforce it; (2) if the parties 
enter into a written agreement inci- 
dent to divorce the court is bound by 
it; and (3) an agreement obligating 
the husband to pay alimony to his 
wife after her remarriage is not in 
derogation of Virginia law. 

The Court also noted that the 1975 
amendment, which was the source of 
the husband’s legal obligation, was 
not acted on by any court. Thus, the 
Tax Court held that all of the pay- 
ments during 1976 under the agree- 
ment were deductible by the hus- 
band and includible in the wife's 
income. 


Rulings and cases before Blakey 


The question of whether the wife’s 
remarriage affects the tax treatment 
of payments made to her by her 
former husband has a long and con- 
fused history. In I.T. 4108,* the hus- 
band continued to make alimony 
payments to his former wife for six 
years after her remarriage. In the 
seventh year he stopped making the 
payments. A state court subsequently 
cited the husband for arrears and 
held that the alimony terminated as 
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of the date of the former wife's re- 
marriage, but entered an order con- 
tinuing the payments for the support 
of the parties’ children. I.T. 4108 held 
that the payments made by the hus- 
band after the wife’s remarriage and 
before the state court’s modifying 
order were taxable to the wife. 

In Revenue Ruling 70-557,° pur- 
suant to a written separation agree- 
ment, the husband agreed to pay his 
wife 150x dollars each year for her 
support and the support of their 
minor children. The agreement 
further provided that such payments 
would be reduced to 100x dollars 
upon remarriage of the wife, and that 
if any child died, entered the Armed 
Forces, moved his permanent resi- 
dence away from the wife, or 
reached the age of 21 years, the pay- 
ments would be reduced by 25x dol- 
lars a year for any such child. 

The husband and wife were later 
divorced and the agreement was 
incorporated in the divorce decree. 
However, the divorce decree speci- 
fied that the agreement would sur- 
vive the decree and not be merged 
into it. Subsequently, the wife re- 
married and the payments were 
reduced to 100x dollars. When one of 
the children reached 21 years, the 
payments were further reduced to 
75x dollars. Revenue Ruling 70-557 
held that the amounts paid to the 
wife were includible in her income 
under §71(a) and deductible by the 
husband under §215. 

In Revenue Ruling 82-155,'° A and 
B entered into an agreement that 
required B to make periodic pay- 
ments to A. Thereafter, A and B were 
divorced. The divorce decree incor- 
porated the earlier agreement and 
became the sole source of B’s obliga- 
tion (i.e., the agreement was merged 
into the decree). Under applicable 
state law, B’s legal obligation to make 
the payments to A ceased upon A’s 
remarriage. In 1982, A remarried. 

The ruling considered two situa- 
tions. Under Situation 1, B was 
unaware of A’s remarriage and con- 
tinued to make the payments to A. 
The facts are the same in Situation 2, 
except that B knew of A’s remarriage 
and knew that there was no continu- 
ing legal obligation to make the pay- 
ments but B continued to make the 
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payments as a gift. Revenue Ruling 
82-155 held that in both Situation 1 
and Situation 2 the payments re- 
ceived by A after A’s remarriage 
were neither includible in A’s income 
under §7l(a) nor deductible by B 
under §215. The ruling also held that 
in Situation 1 the payments received 
by A after A’s remarriage were inclu- 
dible in A’s income under §61, but 
that in Situation 2 the payments were 
not includible in A’s income because 
they constituted a gift."! 

The Tax Court also had considered 
the issue before Blakey. In Martha K. 
Brown,'? the court held that pay- 
ments made by a husband to his 
former wife after her remarriage 
were not in discharge of a “legal obli- 
gation” under §71(a) where the hus- 
band’s sole liability to make the 
payments was imposed by the 
divorce decree and where state law 
provided that alimony was to cease 
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upon the wife’s remarriage. The 
court stated, however, that the result 
may have been different if the obli- 
gation were incurred under a written 
agreement incident to divorce.'3 
Allen Hoffman" involved both a 
divorce decree and a written agree- 
ment incident to divorce. The Inter- 
nal Revenue Service argued that the 
“legal obligation” requirement of 
§71(a) is not an obligation dependent 
on the enforceability under local law 
of each alimony payment, but rather 
is a federal standard using the phrase 
“legal obligation” in the sense of the 
general obligation to support arising 
from the marital or family relation- 
ship.'!® The Tax Court rejected this 
argument, concluding that state law 
is determinative of the existence of a 
“legal obligation” for purposes of 
§71(a).'® Having concluded that state 
law was determinative, the court 
decided that under applicable state 
(Illinois) law, the obligation to pay 
alimony terminated on the wife’s 
remarriage and held that the pay- 
ments received by the wife after her 
remarriage were not taxable to her 


under §71(a). The court so held not- 
withstanding the existence of the 
written agreement because, accord- 
ing to the Tax Court, it was the 
divorce court’s decree, not the writ- 
ten agreement, which was the source 
of the husband’s obligation to make 
the payments. 

The court determined that the 
decree was the source of the hus- 
band’s obligation because: (1) the 
agreement stated that it was applica- 
ble only if a divorce decree were 
entered and the agreement incorpo- 
rated therein, which evidenced the 
parties’ intent that the decree was to 
establish their obligations; (2) under 
the applicable state law the divorce 
court was not bound by agreements 
regarding alimony and, hence, such 
agreements lost their contractual 
nature; (3) under the applicable state 
law an agreement that is incorpo- 
rated in the divorce decree merges 
into the decree and loses its contrac- 
iual nature; (4) under applicable state 
law there can be no agreement in 
derogation of state law requiring a 
cessation of alimony upon the wife’s 
remarriage; and (5) under applicable 
state law the obligation to pay ali- 
mony terminates automatically upon 
the wife’s remarriage.!” 

In sum, neither the courts nor the 
Internal Revenue Service has given 
clear guidance for the tax treatment 
of payments made by a husband to 
his former wife after her remarriage. 
Instead, the Tax Court has enun- 
ciated a list of factors, discussed 
above, which it considers relevant in 
making the determination. 


Florida alimony 

In Florida, there are three catego- 
ries of alimony: rehabilitative, per- 
manent periodic, and lump sum.!§ As 
a general rule, rehabilitative alimony 
and permanent periodic alimony are 
terminated upon the remarriage of 
the receiving spouse,'® or upon the 
death of either spouse, and are sub- 
ject to modification upon a substan- 
tial change of circumstances.?° Lump 
sum alimony, by comparison, creates 
a vested right and, as a general rule, is 
neither terminable upon the receiv- 
ing spouse’s remarriage or the death 
of either spouse nor subject to modifi- 
cation.?! 

As indicated, rehabilitative and 
permanent periodic alimony are sub- 
ject to modification upon a substan- 
tial change of circumstances. And as 
a general rule, the remarriage of the 
receiving spouse is deemed a sub- 


“4 


stantial change of circumstances 
requiring the termination of alimony 
upon application to the trial court.” 
Moreover, it has been held that it is 
erroneous to order the husband to 
pay alimony to his wife regardless of 
her remarriage.2° The reason for this 
rule was stated in Claughton v. 
Claughton* as follows: 

When a wife has been awarded alimony, pay- 
able in periodic installments, her remarriage 
terminates her entitlement thereto . . . . The 
reason therefor is that a right of a wife to 
receive alimony is based on the husband’s duty 
of support existing during coveture, and when 
she has remarried and is being supported by 


another, the husband no longer has such a 
duty. 


Written agreements incident to 
divorce between husband and wife 
made in good faith are valid in 
Florida and are construed and inter- 
preted as other contracts. The par- 
ties to the agreement do not lose their 
contract rights once the terms of the 
agreement are adopted and incorpo- 
rated into the divorce decree.2” The 
decree does not supersede the agree- 
ment, and the agreement is not 
merged into the decree.* And parties 
may enforce its provisions by suing 
on the agreement, rather than the 
decree.” Provisions of the agreement 
relating to alimony, however, are not 
binding on the divorce court.°° The 
divorce court may, in the exercise of 
its discretion, accept a portion of 
those provisions or reject a portion of 
them. Moreover, provisions for 
rehabilitative or permanent periodic 
alimony in the agreement are subject 
to modification upon a substantial 
change of circumstances, even if the 
agreement is not incorporated into 
the divorce decree.*! 

Provisions of written agreements 
incident to divorce relating solely to 
property settlement (as opposed to 
alimony), on the other hand, are 
binding on the divorce court and are 
not subject to modification.*2 The 
distinction between modifiable 
alimony and nonmodifiable property 
settlement, however, is often unclear. 
The use of the terms “alimony,” “sup- 
port,” and “maintenance” are not 
conclusive; it is the substance and not 
form which controls.*? In Underwood 
v. Underwood,*4 pursuant to a “sepa- 
ration agreement” the husband was 
obligated to make monthly payments 
to his wife for the remainder of her 
life and regardless of his death or her 
remarriage “as and for alimony and 
in full and complete satisfaction of 
the husband’s obligation to maintain 
and support the wife... .”°5 The wife 


later remarried, and the husband peti- 
tioned for a modification of the 
monthly payments, alleging the 
wife’s remarriage, among other 
things, as a circumstance that had 
changed. 

The court held that the provisions 
relating to the monthly payments 
were not “alimony” and, hence, were 
not subject to modification.** By com- 
parison, in Hyotlaine v. Hyotlaine,” 
the court held that the provisions of a 
written agreement incident to divorce 
obligating the husband to make 
annual payments to his wife, reduced 
to a lesser sum if she remarried, 
related to “alimony” and, hence, 
were subject to modification, 
although the court stated that it was 
not deciding whether the monthly 
payments would be “alimony” after 
the wife’s remarriage (she had not 
remarried when the husband sought 
modification. )*8 

If the parties’ agreement incident 
to their divorce provides, contrary to 
Florida law, that periodic payments 

to the wife will continue regardless of 
her remarriage, the result is unclear. 
In Vance v. Vance* the court stated: 

When there is no property settlement or 
other impediment in the way, the remarriage 
of a divorced wife will generally relieve the 
former husband from the payment of alimony 
but where a property settlement was in good 
faith entered into by the parties and it is shown 
that it was intended asa release of all claims of 
each against the other, including that for ali- 
mony, and one or both the parties have acted 
in reliance on the provisions of the property 
settlement, it should not be disturbed merely 
because one of the parties remarried. 

When a property settlement provides for an 
agreed sum or sums to be paid the wife in lieu 
of her right to participate in her husband's 
property, it will take a very strong case evenin 
view of Chapter 16780 to modify it.*° 

Later cases, however, have limited 
the application of Vance. In Frye v 
Frye,*' the court stated: 

Cases subsequent to Vance which have dealt 
with the modification of the terms of agree- 
ments entered into at the time of divorce usu- 
ally hold that only those portions of such 
agreements which are in the nature of prop- 
erty settlements are not modifiable and that 
provisions in such agreements which are true 
alimony provisions, even though not desig- 
nated as such, are subject to modification as 
they would be had they not been part of an 
agreement but rather ordered by the court.” 


In sum, it would appear that provi- 
sions of agreements incident to 
divorce relating to the payment of 
“alimony” after the recipient spouse’s 
remarriage are subject to modifica- 
tion notwithstanding the parties’ 
agreement. Provisions relating to 
“property settlement,” on the other 
hand, even if designated “alimony,” 
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are not subject to modification and 
are binding on the court. Unfortu- 
nately, the distinction between “ali- 
mony” and “property settlement” is 
unclear. Arguably, provisions of 
agreements obligating the husband 
to make periodic payments to his 
wife after her remarriage are “prop- 
erty settlements,” because alimony, 
by its very nature, terminates upon 
the wife’s remarriage.“4 


Waiver 


Divorcing spouses who intend that 
periodic payments to the wife will 
continue after the wife’s remarriage 
can, however, add certainty to their 
agreement. Even though the court 
has the power to modify provisions 
of written agreements incident to 
divorce relating to “alimony,” the 
parties may in their agreement waive 
the right to obtain modification. 
Hence, by their agreement the par- 
ties can accomplish their intent not- 
withstanding the general rule of state 
law that periodic alimony terminates 
upon remarriage. 


Conclusion 


Applying the factors enunciated 
by the Tax Court, it would appear 
that under Florida law periodic 
payments made by a husband to his 
former wife after her remarriage and 
pursuant to the terms of their agree- 
ment are includible in the wife's 
income under §71(a) and deductible 
by the husband under §215, because 
(1) the divorce court is obligated to 
accept the terms of their agreement 
relating to the periodic payments 
after the wife’s remarriage because 
they relate to “property settle- 
ment’*®; (2) the agreement is not 
merged into the divorce decree (even 
if incorporated into it); (3) the hus- 
band’s legal obligation to make the 
payments, by virtue of their agree- 
ment,” does not terminate upon the 
wife’s remarriage; and (4) the hus- 
band’s legal obligation under the 
agreement to make the payments 
after the wife’s remarriage, although 
contrary to the general rule of 
Florida law, is not in derogation of 
state law. In other words, the hus- 
band’s “legal obligation” to make the 
payments is a contractual obligation 
incurred under the agreement.** O 
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Have you 


heard 
the news? 


We have changed our name and 
become a brand new company. We 
used to be the Forensic Engineering 
Directorate of CADCOM. Now we are 
a separate company called FTI, 
Forensic Technologies International 
Corporation. 


Why the change? 

Our organization has grown 
dramatically over the past ten years 
Increasing demands for our services 
locally, nationally, and internationally 
have required a change in our business 
structure. By becoming a separate 
company, we can better serve our 
client's special needs. 


Some things will never change. 

FTI continues its predecessor’s pio- 
neering work in forensic engineering — 
accident and failure investigations, 
objective technical analyses, and expert 
witness testimony. As always, our pro- 
fessional staff advises clients during a 
gratis initial consultation. Our special 
blend of high-quality technical exper- 
tise, familiarity with legal and insur- 
ance proceedings, and lucid reporting 
is applied to each and every case. 

Our charter — to provide the best 
forensic engineering services available — 
remains the same. Our dedication to 
quality, responsiveness, and objectivity 
is unchanged. And our emphasis on 
clear communication is steadfast. 


And some things will change 
for the better. 

We anticipate exciting advances in 
the state of our art and our roster of 
client services. For example, FTI offers 
three new divisions to handle clients’ 
needs more efficiently: Engineering, 
Photographic, and Information Serv- 
ices. And that’s just the beginning. 

FTI can mean a big change 

for you. 

Give us a call. We want you to 
know how our services have evolved to 
benefit our clients and — more impor- 
tant — how FTI can benefit you. 


Forensic Technologies 
International Corporation 


107 Ridgely Avenue 
Annapolis, Maryland 21401 


Annapolis: (301) 268-1100 
Baltimore: (301) 269-7900 
Washington: (202) 858-6000 
TELEX (TWX) 710 867-8565 
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ENVIRONMENTAL &LAND USE LAW 


The emergence of the environ- 
mental movement in the 1960’s 
brought pressures to establish com- 
prehensive environmental regulation 
in Florida. In 1967 a state legislative 
conference was appointed which ulti- 
mately led to the passage of the Air 
and Water Pollution Control Act of 
1967.! Among other things, this Act 
removed pollution control responsi- 
bilities from the State Board of Health 
and consolidated air and water 
pollution control programs in the 
newly created Air and Water Pollu- 
tion Control Commission. This article 
traces the evolution of this Commis- 
sion into the present day Environ- 
mental Regulation Commission 
(“ERC”) and focuses upon some of 
the strengths and weaknesses of 
Florida’s current scheme of envi- 
ronmental regulation. 

A major change in the structure of 
environmental regulation after the 
creation of the Air and Water Pollu- 
tion Control Commission in 1968 was 
passage of the Governmental 
Reorganization Act of 1969.2 This Act 
had dual effect on regulatory bodies 
governing air and water resource 
management. First, the State Board 
of Conservation and the Division of 
Water Resources were transferred to 
the newly created Department of 
Natural Resources. Second, the Air 
and Water Pollution Control Commis- 
sion was disbanded and replaced by 
the Department of Air and Water 
Pollution Control, which was later 
renamed the Department of Pollution 
Control. The Department of Pollution 
Control (“DPC”) was headed by the 
newly created Pollution Control 
Board. the old Board had five mem- 
bers, headed the agency, and held 
evidentiary hearings. This cumber- 
some process often resulted in dis- 
jointed hearings spread over several 
months or years and held in various 
locations around the state. 

From 1967 to 1972 Florida expe- 
rienced a period of booming growth 
and development which, in 1972, 
prompted the passage of four more 


The Environmental Regulation Commission 


By William L. Earl and Nina S. Kole 


environmental laws by the Florida 
Legislature.? This legislation added 
confusion to a regulatory structure 
that was already slow-moving and 
complex.‘ The results were extra- 
ordinary permitting delays, overlap- 
ping regulatory jurisdictions, and a 
lack of accountability.® 

In an attempt to resolve those prob- 
lems, the legislature in 1975 enacted 
the Florida Environmental Reorgan- 
ization Act (“FERA”),® which caused 
far-reaching and constructive 
changes in the scheme of environ- 
mental management in Florida: the 
Department of Environmental Regu- 
lation (“DER”) was created, and the 
Environmental Regulation Commis- 
sion was created.’ 

Pursuant to FERA, authority and 
control to implement and manage 
Florida’s fragmented environmental 
programs were centralized in the 
new DER by transferring responsi- 
bilities previously exercised by sev- 
eral state agencies.’ Already respon- 
sible for air, water, noise and solid 
waste pollution, and power plant sit- 
ing pursuant to Chapter 403, DER 
assumed powers over permitting 
functions for navigable waters for- 
merly administered by the Trustees 
of the Internal Improvement Trust 
Fund pursuant to Chapter 253; the 
public drinking water supply func- 
tions formerly held by the Bureau of 
Sanitary Engineering of the Division 
of Health under Chapter 381; and 
certain water management responsi- 
bilities formerly in the Department 
of Natural Resources under Chapters 
373 and 298.9 
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The position of secretary of the 
DER was established, to be ap- 
pointed by the Governor subject to 
confirmation by the Florida Senate. 
As head of the Department, the sec- 
retary was responsible for making 
permitting decisions previously 
made by the Governor and Cabinet 
under Chapter 253, and the Pollution 
Control Board under Chapter 403.!° 
In addition, the secretary was to 
supervise water management district 
functions under Chapter 373.!! 

The ERC was created pursuant to 
FERA as part of the DER, but its 
functions and composition gave it an 
independent nature. Rather than 
making the ERC the agency head as 
was its predecessor, the Pollution 
Control Board, the secretary of DER 
was made the head of the agency. 
Concentrating agency responsibility 
in one department head rather than 
having it spread among members of 
a parttime lay board was consistent 
with the legislative goals of improve- 
ment of accountability and of stream- 
lining environmental decision- 
making. 


Functions of the ERC 


As originally created in 1975, the 
ERC had four functions: First, it was 
the exclusive standard-setting 
authority.'2 Second, the ERC 
directed DER to conduct environ- 
mental and economic impact studies 
of proposed DER standards that 
were deemed by ERC to be stricter 
or more stringent than those set by 
federal agencies.'* The ERC also had 
authority to grant final state approval 
on all applications for, and dis- 
bursements of, federal grants for the 
construction of waste water or water 
treatment works.!4 Administrative 
personnel and other support services 
were furnished by the DER." Finally, 
ERC was given appellate jurisdiction 
over appeals of DER decisions relat- 
ing to water quality and pollution 
control when the decision pertained 
to Chapter 403. Because this jurisdic- 
tion soon caused many problems, 


ENVIRONMENTAL AND 
LAND USE LAW 


Chapter 403 was amended in 1980 
and ERC’s appellate jurisdiction was 
removed. This authority now lies 
with the district courts of appeal 
under F.S. $120.68. 

The change in ERC’s authority to 
hear appeals of DER decisions was 
precipitated by the awkwardness 
involved in having an administrative, 
lay body act as an appellate court. In 
numerous cases, members of the 
ERC expressed great frustration at 
being limited by such doctrines as 
competent substantial evidence. Ulti- 
mately, most decisions of the secre- 
tary upon appeal to the ERC were 
approved. Adding to the administra- 
tive boggle of Chapter 403 appeals 
was the decision of Peterson v. 
Departmentof Environmental Regu- 
lation,’® which required exhaustion 
of ERC review as a mandatory pre- 
requisite to judicial review. In so 
doing, Peterson added a step to the 
administrative process that was costly 
and often meaningless because ERC 
rarely broke new ground. The legis- 
lative decision to amend Chapter 403 
to allow judicial review of DER 
agency action by the district courts of 
appeal eliminated this costly, ineffi- 
cient, and frustrating step. 

The problem of an administrative 
body acting as a judicial body, how- 
ever, has only been partially resolved. 
DER decisions regarding Chapter 
253 dredge and fill activities remain 
reviewable by the Governor and 
Cabinet sitting as the Trustees for the 
Internal Improvement Trust Fund.!7 


In addition, water management dis- 
trict rules and regulations challenged 
by an appropriate party are brought 
before the Governor and Cabinet 
meeting as the Land and Water 
Adjudicatory Commission.'* That 
same commission also has exclusive 
authority to review decisions regard- 
ing developments of regional impact 
and areas of critical state concern 
pursuant to Chapter 380.!9 
Currently, the key function of the 
ERC is its exclusive standard setting 
authority.2° The burdensome and 
confusing nature of the rulemaking 
process used to set the standards, 
however, stems from the structure of 
the Florida Administrative Procedure 
Act, rather than from the operations 
of the ERC. Although ERC’s stan- 
dard setting power is said to be 
exclusive, there is one important excep- 
tion: As discussed below, final 
authority is vested in the Governor 
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and Cabinet for proposed ERC stan- 
dards that would be stricter or more 
stringent than their federal counter- 
parts.?! 

Another function of the ERC is to 
direct DER to prepare environ- 
mental and economic impact studies 


which set forth the public benefits 
and costs of any standard proposed 
by DER that is stricter or more strin- 
gent than one set by federal agencies 
pursuant to federal law or regula- 
tion.22 The requirement that an eco- 
nomic impact study accompany an 
environmental impact study is a sig- 
nificant change from review proce- 
dures of the former Pollution Control 
Board.” 


Environmental and economic im- 
pact studies prepared by DER are to 
be submitted to the ERC, where the 
standard is initially adopted. But, the 
Governor and Cabinet have the ulti- 
mate power to accept, reject, or 
modify the standard or to remand it 
for further proceedings. Action must 
be taken within 60 days from the date 
of submission of the standard and 
impact studies. The review is to be 
appellate in nature and hearings must 
be held in accordance with Chapter 
120.24 


Florida Electric Power C oordinat- 
ing Group, Inc. v. Askew spoke of 
this provision and held that the Gov- 
ernor and Cabinet had no jurisdiction 
to hear appeals from determinations 
of the ERC as to whether a state 
standard actually was or was not 
stricter than a federal standard, rea- 
soning that review of ERC’s deter- 
minations are a. provided for by 
the judiciary pursuant to Chapter 
120.26 The Governor and Cabinet 
have review capacity only after the 
ERC has made the determination 
that a standard is more stringent. The 
court also held that since no federal 
water quality standards had been 
independently set by the Environ- 
mental Protection Agency, no state 
standard could possibly be compared 
with a federal one. Therefore, stan- 
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dards set by the state having no 
federal counterparts are properly 
excluded from an environmental and 
economic impact study.2” The court 
finally determined that where state 
and federal standards regulate a pol- 
lutant by different methods, the 
varying methods could not be com- 
pared to determine which was more 
stringent.?8 

The ERC authorizes final state 
approval on all applications for and 
disbursements of federal grants.?9 
The 1980 amendment to the 1975 Act 
limited this power by adding the 
words “for the construction of waste- 
water and water treatment works.” 
This has always been a difficult task, 
and recent drastic reductions in fed- 
eral money available have made the 
process even more difficult for the 
ERC. 


Composition of commission 


As mandated by the legislature, the 
ERC is now composed of seven citi- 
zens appointed by the Governor and 
confirmed by the Senate.*° Each of 
the geographic areas encompassed 
by the five water management dis- 
tricts must be represented on the 
commission by at least one member, 
but more than two. The commission 
members as a body must be repre- 
sentative of agriculture, construction, 
real estate, environmental interest 
groups, and lay citizens.*! 

The Governor appoints the chair- 
man, and the vice chairman is elected 
from the membership. Four members 
of the ERC were appointed on July 1, 
1975, for terms ending July 1, 1979. 
Three members were appointed on 
July 1, 1975, for terms ending July 1, 
1977. All subsequent appointments 
are for four-year, staggered terms. 
The Governor may at any time fill a 
vacancy for an unexpired term.*? 
Appointment to the commission con- 
fers no compensation and requires 
extraordinary commitments of per- 
sonal time and effort by appointees. 
Commissioners are paid travel and a 
per diem while in the performance of 
their official duties.*? 


To date, the ERC/DER model is 
the best vehicle yet tried to guide 
environmental regulation in Florida. 
Because of its diverse composition, 
the ERC has not been captured by 
either industry or environmental 
organizations. This same diversity 
allows ERC decisions to reflect a 
broad range of social and economic 
considerations. 


If rulemaking by the ERC often 
becomes cumbersome or convoluted, 
it is the statutory rulemaking process 
and not the ERC that is at fault. As 
the statutory framework for envir- 
onmental regulation continues to 
evolve, one can only hope that citi- 
zens willing to devote substantial 
amounts of personal time and effort 
will continue to be appointed to the 
ERC. 


'Fla. Laws 1967, ch. 67-436; T.A. Cloud, 
Federal, State and Local Environmental Con- 
trol Agencies, in ENVIRONMENTAL REGULATION 
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(1968). 

2Fla. Laws 1969, ch. 69-106. 

3Cloud, supra note 1, at 1.16. The four laws 
were: The Florida Environmental Land and 
Water Management Act, Fla. Laws 1972, ch. 
72-317; the Land Conservation Act, Fla. Laws 
1972, ch. 72-300; the Florida Water Resources 
Act, Fla. Laws 1972, ch. 72-299; the Florida 
State Comprehensive Planning Act, Fla. Laws 
1972, ch. 72-295. 

4J. Landers, Function of the Department of 
Environmental Regulation, 50 Fa. B.J. 269, 
270 (1976) (hereinafter cited as Landers). See 
also F. Maloney, S. Plager, R. Ausness & B. 
Canter, Florida Water Law 110 (1980) (herein- 
after cited as Florida Water Law). 

5 Landers, supra note 4, at 270. 

6Fla. Laws 1975, ch. 75-22. 

Id. at §4. In addition to the provisions of 
FERA, permitting delays were lessened by the 
Florida Air and Water Pollution Control Act, 
which states that 
“[p]ermits shall be approved or denied within 
90 days... .” Stat. §403.0876 (1981). 

SLanders, supra note 4, at 270; Florida 
Water Law, supra note 4, at 101. 

9 Landers, supra note 4, at 270. 

"Fra. Stat. §373.026 (1981). 

"Fra. Stat. §403.804(1) (1975). 

Stat. §403.804(2) (1975). 

Stat. §403.804(3) (1975). 

ISFiLa. Stat. §20.261(3) (1975). There has 
been limited controversy over this provision. 
Some feel that an independent staff would be 
best in the interest of fostering independent 
commission thinking. But the lack of inde- 
pendent thinking has never been an issue, and 
in contrast, the cost factor, duplication of 
efforts, and creation of a potential adversary 
atmosphere between the DER and ERC weigh 
heavily on the side of using DER staff. Letter 
from Joseph W. Landers, Jr., to William L. 
Earl (July 14, 1982) (regarding inquiry into the 
ERC). 

16 350 So.2d 544 (Fla. Ist D.C.A. 1977). 

17R, Rhodes, Environmental Agency Reor- 
ganization: The Practitioner's Perspective, 50 
Fia. B.J. 272, 273 (1976) (hereinafter cited as 
Reorganization). 

18Td. at 273. 

197d. at 273-74. 

20F La. Stat. §403.804(1) (1981). 

21 Stat. §403.804(2) (1981). 

22 Id. 

23 Florida Water Law, supra note 4, at 102-03. 

24 Stat. §403.804(2) (1981). 

25 366 So.2d 1186 (Fla. Ist D.C.A. 1978). 

26 Td. at 1188. 

27 Td. 


29 Fa. Stat. §403.804(3) (1981). 

3° Fa. Stat. §20.261(3) (1981). 

31 Id. Today, the ERC is composed of: 
Robert L. Parks, chairman, an attorney from 
Miami; A. Sterling Hall, a former mayor of 
Bradenton; Dr. Raymond E. Bellamy, an ortho- 
pedic surgeon from Tallahassee; Edwin B. 
Browning, Jr., an attorney from Madison; 
George M. Barley, Jr., a real estate developer; 
Mrs. Jacqueline Van Vliet, housewife, former 
teacher and community activist from Wind- 
ermere; and John K. Shepard, president of 
Newbern Groves in Tampa. 

32 Fia. Stat. §20.261(3) (1981). 
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e interested in sharing 
office space? 
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e renting beachfront 
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in The Florida Bar News, 
published twice monthly. 
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Call or write The Florida 
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Florida 32301, 904/222- 
5286 for more information. 
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lished American norms for judicial States Supreme Court after one of 
behavior. Relying on previously un- tke longest confirmation battles in 
published correspondence as well as history. Although he was known as 
personal recollections of persons the “People’s Attorney” and expec- 
close to the Justices, Bruce Allen ted to bea “liberal” judge, it was also 
Murphy constructs compelling expected that he would disengage 
portraits of Louis Brandeis and Felix himself from his prior political in- 
Frankfurter. volvements. According to outward 

In 1916, Brandeis was appointed appearances, Brandeis met this 
by President Wilson to the United expectation. The reality revealed by 


The Brandeis/Frankfurter 
Connection 


This book by Bruce Allen Murphy 
was published by Oxford University 
Press, New York, in 1982, cost $18.95, 
473 pages. 

Despite judicial qualification com- 
mittees and efforts to be nonpartisan, 
most would agree that judges, both 
state and federal, are elevated to 
their positions, at least in part, be- 
cause of their political work, affilia- 
tions and acquaintances. Society 
expects its best citizens to be actively 
engaged in the important social 
issues of the day, and judges, it would 
seem, should be selected from 
society’s best citizens. Yet it is one of 
the paradoxes of our system that 
society demands previously po- 
litically active men and women to 
foreswear all political activity once 
they don the black robes of the 
judiciary. 

Judicial and political activity have 
not always been considered mutually 
exclusive in this country. In the first 
decade after the U.S. Constitution, 
the theoretical concept of separation 
of powers did not prevent Justices of 
the Supreme Court from actively 
campaigning for political offices 
from the bench. Additionally, the 
Justices endorsed other candidates, 
performed delegated administrative 
functions, such as examining the 
mints, and advised other branches of 
the government, all in accordance 
with the British tradition. The 
Justices soon decided that advisory 


opinions should not be rendered and “We called you in, Weedley, to inform you that 

the policy evolved that Justices he who has hopes of advancement in this firm, does not write 
should not engage in either formal or 
informal political activities. love letters to his girl friends on our Crane’ Bond! 
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two highly respected Supreme Court 
Justices secretly violated the estab- 


THE FLORIDA BAR JOURNAL/NOVEMBER 1982 809 


: 
4 
j 


BOOKS 


Murphy, however, paints quite the 
opposite picture. Brandeis used 
Frankfurter, then a professor at 
Harvard Law School, to act for him 
in the political arena. Their relation- 
ship was extraordinarily close, 
leading Brandeis to discuss matters 
pending before the Court with 
Frankfurter and to support 
Frankfurter’s political work with 


large sums of money. Brandeis’ law 
clerks were hand-picked by the 
Harvard professor and many of them 
were later placed in other branches 
of government to act as a part of a 
quintessential old boys’ network. 
When F.D.R. was elected, 
Frankfurter forged a relationship 
between Brandeis and the new Presi- 
dent. This relationship was never as 
firm as the one between Wilson and 
the Justice, and was finally rent by 
F.D.R.’s_ infamous Court-packing 
plan. Frankfurter’s loyalties had been 
wavering for some time, and with the 
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President and the Justice irreparably 
divided, Frankfurter decided to cast 
his lot with the man who could 
appoint him to the Supreme Court, 
F.D.R. 

F.D.R. did in fact appoint Frank- 
furter to the Supreme Court, and the 
new Justice served two weeks before 
his old mentor, Justice Brandeis, 
retired. Like Brandeis, Frankfurter 
continued his political involvements 
despite his judicial appointment, but 
Frankfurter was much more open 
about his forays into the political 
realm. Murphy variously describes 
Frankfurter as a pragmatist, a 
hustler, a practiced political in- 
fighter, and a “consummate 
operator.” Frankfurter, however, 
may have overplayed his hand on 
several crucial occasions, including 
his plan to have Second Circuit Judge 
Learned Hand elevated to the 
Supreme Court. 

While Murphy documents instan- 
ces of both Justices playing vital roles 
in the drafting of legislation which 
would have its constitutionality later 
determined by the Supreme Court, 
Murphy concludes that neither man 
should be accused “of deciding cases 
before the Supreme Court to suit his 
own perception of political recti- 
tude.” Similarly, Murphy states he 
has not found “one shred of evi- 
dence that even remotely suggests 
that either Brandeis or Frankfurter 
ever used his office, or his special 
position of influence, for personal 
gain.” Nevertheless, the fact that 
Brandeis took great care to conceal 
his activities and Frankfurter fer- 
vently denied his involvements, 
evidences a lack of judicial pro- 
priety. 

The implications to be drawn from 
The Brandeis/Frankfurter Connec- 
tion are problematic. Murphy con- 
cludes only that the same standard 
should apply to all judges, without 
proposing what that standard should 
be. The presently prevailing view 
seems to be that judges refrain from 
activities that could be denominated 
as political to avoid “even the 
appearance of impropriety.” Frank- 
furter himself likened the judiciary to 
amonastery mandating the abandon- 
ment of all worldly desires. Yet even 
if such a standard is realistic given the 
active prior political lives of judges, 
society must decide that such an ideal 
is desirable in light of the often heard 
criticism of judges as “otherworldly.” 
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but not the income 
that pays for 


The chance of losing your income because. 
of a lengthy illness is 12 tumes greater than the 
chance of losing your home to a fire.* Should 
you become disabled, your lost income would 
far exceed the cost of rebuilding your home. 
In fact, between now and normal retirement 
age, your chance of a lengthy disability is 
greater than your chance of death. Disability 
is a fact of life and Unionmutual’s long term 
disability income insurance can protect your 
income in a way that makes solid business 
sense. 


How can you protect your income? 


Long term disability insurance pays a 
portion of a person’s salary for however long 
he or she is disabled. One year. Five years. 
Twenty five years. Until retirement. 

Unionmutual has plans that cover 
individuals or groups of employees. Our 
individual noncancellable disability policy 
can provide you with lifetime benefits up to 
$6,000 a month. 

If you’re a member of a law firm with 
10 or more people, you can have a benefit up 
to $10,000 per month and protect your 
associates and staff at the same time. In this 
way Group LTD solves the dilemma you as 
an employer face when an employee is 
seriously disabled. Do you continue that 
person’s salary? If not, how do you fire 
someone who’s flat on their back? 

You can choose individual or group 
coverage, or it may be that some 
combination of these two types of protection 
will best fit your needs. 


Unionmutual pioneers a new 
approach to insuring lawyers. 


We were the first to recognize that 
the financial needs of a lawyer are 
different; and we designed our plans, both 
individual and group, to reflect the 
difference. We provide high monthly 
benefits, the kind a highly compensated 
professional needs. We offer cost of living 
features that help your benefits keep pace 


*Source: The Statistical Abstract of the United States, 
1981 edition; 1964 Commissioner’s Disability Table. 


with inflation. And some plans pay benefits 
sik: if you can return to work on a part-time 
asis. 


Unionmutual. The only disability 
income insurer to offer real income 
protection on both an Individual 
and Group basis. 


We're the leader in disability income and 
a specialist in income protection for lawyers. 
We sell individual. We sell group. So we can 
do what’s best for you. It makes sense to see 
the leader, and to coordinate your disability 
income protection with the one company able 
to meet all your needs. Call your insurance 
advisor, call us at (800) 341-0465, or send the 
coupon below for more information. 


m Unionmutual 


disability income protection 
in a whole new light. 


| Please : send your free literature on 
l ( ) Individual Disability Income Plans 
| ( ) Group Disability Income Plans 


| Address 
City State Zip 


| I don’t have ____ I do have ____ an Individual 
| Disability Income Plan now. 


| Idon’t have __I do have ___a Group Disability 
| Plan now. 


| Number of employees in my firm 
| My insurance advisor is 


Address 


CALL (800) 341-0465. 


| Or mail to: Joe Foran, Disability Income Products, 
Unionmutual, 2211 Congress Street, Portland, 
; Maine 04122. 


| Union Mutual Life Insurance Company, Portland, Maine 04122 
Unionmutual Stock Life Insurance Co. of America, Portland, Maine 04122 
Unionmutual Stock Life Insurance Company of New York, Elmsford, New York 10523 


FBJ-11/82 
©Copyright by Unionmutual 
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Regulation D— 


The SEC’s new private offering rules 


The Securities and Exchange 
Commission (“SEC”) has revised its 
rules and regulations governing pri- 
vate offerings.'! Effective April 15, 
1982, Regulation D replaces Rules 
240, 242, and 146 under the Securities 
Act.? Its purpose is to establish a 
“more coherent pattern” of exemp- 
tions and to be more responsive to 
the “capital formation needs of small 
business.” This article summarizes 
the more important aspects of the 
new Regulation, particularly those 
likely to be encountered in a general 
corporate practice. 

Regulation D consists of three 
exemptive rules: Rule 504 permits 
nonpublic companies to raise 
$500,000 or less from an unlimited 
number of investors with no require- 
ment to furnish specific disclosure 
information. Rule 505 permits issuers 
to raise $5 million or less from an 
unlimited number of “accredited in- 
vestors” and 35 nonaccredited in- 
vestors. Rule 506 permits issuers to 
raise an unlimited amount from an 
unlimited number of accredited 
purchasers and 35 nonaccredited in- 
vestors. Rule 501 contains defini- 
tions, including the critical defini- 
tion of accredited investor. Rule 502 
contains general conditions concern- 
ing integration, information require- 
ments for Rules 505 and 506, limita- 
tions on the manner of offerings to 
assure that they are nonpublic, and 
limitations on resale. Rule 503 deals 
with notice requirements. 

Each of the three substantive 
exemptive Rules is discussed below 
with reference to the general pro- 
visions of Rules 501, 502 and 503 as 
necessary. 


Rule 504—exemption for offerings 
of less than $500,000 


Rule 504 provides an exemption 
for offerings up to $500,000 in a 12- 
month period, compared to the 
$100,000 limit of Rule 240. Rule 240 
was available only to issuers with 100 


By James W. Beasley, Jr. 


or fewer stockholders; this restric- 
tion is not present in Rule 504. Rule 
240 prohibited the payment of com- 
missions; Rule 504 has no such 
restriction. If an offering is conducted 
in a state which requires registration 
and delivery of a disclosure docu- 
ment, the restrictions on advertising 
and solicitation and the restrictions 
on resale are not applicable. 

Rule 504 is designed to provide a 
de minimis exemption for offerings 
which have a limited federal interest. 
Such offerings are to be regulated 
primarily by state blue sky laws and 
the antifraud provisions. Conse- 
quently, this exemption is not avail- 
able for public companies registered 
under the Exchange Act.‘ 

To comply with this exemption, 
only the general conditions appli- 
cable to all three Regulation D 
exemptions need be observed: 


e No general advertising or 
solicitation may be used to offer or 
sell the securities. Such general ad- 
vertising or solicitation includes but 
is not limited to: (a) Any advertise- 
ment, article, notice or other 
communication published in any 
newspaper, magazine or other media 
or broadcast over television or radio; 
and (b) Any seminar or meeting 
whose attendees have been invited 
by general solicitation. Rule 502(c). 

e The issuer must exercise rea- 
sonable care to assure that the pur- 
chasers are not underwriters under 
§2(11) of the Securities Act. Rule 
502(d). Such reasonable care 
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includes but is not limited to: (a) 
Reasonable inquiry to determine that 
the purchaser is not acquiring the 
securities for resale; (b) Disclosure to 
each purchaser that the securities 
have not been registered and that re- 
sales are restricted; and (c) Place- 
ment of a legend on each certificate 
stating the securities have not been 
registered and indicating restrictions 
on transferability and resale. Rule 
502(d) does not require that stop 
transfer instructions be given to the 
issuer's transfer agent, but clearly 
such instructions should be given if 
the issuer uses an outside transfer 
agent. 

e A notice on Form D must be 
filed with the SEC pursuant to Rule 
503: (a) Within 15 days of the first 
sale® of securities in the offering; (b) 
Every six months thereafter until a 
final notice has been filed; and (c) A 
final notice within 30 days of the last 
sale of securities in the offering. 

If the offering is completed within 
a 15-day period, only one Form D 
need be filed. 

The notice provisions must be 
strictly complied with to obtain the 
exemption. The SEC has explicitly 
made compliance with the filing 
requirements a condition precedent 
to the exemptions of Regulation D. 

There is theoretically no limit to 
the number of offerees or purchasers 
under Rule 504. However, as a 
practical matter, substantial numbers 
of offerees or purchasers will no 
doubt raise questions as to whether 
the prohibition on general adver- 
tising and solicitation has been 
violated. 

There is no requirement under 
Rule 504 to deliver a disclosure docu- 
ment or information to investors. 
However, as specifically indicated in 
Preliminary Note 1 to Regulation D, 
the Regulation provides an exemp- 
tion only from the registration pro- 
visions of Section 5 of the Securities 
Act. The antifraud provisions of the 


: 
Me 
{ 


securities laws are fully applicable. 
Therefore, as a practical matter, cer- 
tain basic information concerning the 
issuer and the offering must be pro- 
vided to purchasers. Equally im- 
portant, as discussed below, 
applicable blue sky requirements 
must still be met. 

This exemption is available only 
for an offering of $500,000 or less ina 
12-month period. To determine the 
$500,000 aggregate offering price 
limitation, Rule 504(b)(i) requires 
that the aggregate offering price of 
all securities sold within 12 months 
before the start of and during the 
offering under Rule 504, in reliance 
on any exemption under §3(b) of the 
Securities Act,® or in violation of §5 of 
that Act, be included in the $500,000 
limit. 


Rule 505—exemption for offering 
of less than $5 million 


Rule 505 replaces and modifies 
Rule 242, making two significant 
changes. First, Rule 504 increases the 
offering limit to $5 million in a 12- 
month period from Rule 242’s $2 
million in six months ceiling. The 
maximum aggregate offering price is 
calculated in the same manner as 
under Rule 504. Second, although the 
limit on sales to 35 nonaccredited in- 
vestors and to an unlimited number 
of accredited investors remains the 
same, the class of accredited 
investors has been broadened. 

Unlike Rule 504, this exemption is 
available to issuers that are already 
public companies under the Ex- 
change Act, as well as to nonpublic 
companies. To meet the require- 
ments of this exemption, an issuer 
must meet the same general require- 
ments specified above for Rule 504 
with respect to: (1) prohibition of 
genera! advertising and solicitation; 
(2) reasonable care to prohibit unau- 
thorized resales; and (3) filing of 
Form D. In addition, there are two 
more key requirements. There may 
be no more than 35 purchasers, and 
certain specified information must 
be furnished to all purchasers, unless 
all of the purchasers are “accredited 
investors.” These two additional re- 
quirements are discussed below. 

Limitation on number of pur- 
chasers. The issuer shall “reasonably 
believe that there are no more than 35 
purchasers” in the offering. Rule 505 
(b)(2)(ii). For purposes of calculat- 
ing the number of purchasers, Rule 
501(e) provides that the following 
are to be excluded: 


e The relative, spouse, or relative 
of the spouse of a purchaser who has 
the same principal residence as the 
purchaser; 

e A trust or estate affiliated with a 
purchaser as described in Rule 501(e) 
(1) (ii); 

e A corporation in which a pur- 
chaser (and his relatives or related 
trusts or estates as determined under 
the two preceding subparagraphs) 
has a 50 percent or greater beneficial 
interest; 


James W. Beasley, Jr., practices with 
Beasley, Olle & Soto, Miami. He 
graduated from Davidson College in 
1965 and received an LL.B. from 
Harvard Law School in 1968. He is 
currently a member of the ABA 
Corporation, Banking and Business 
Law Section’s Federal Securities 
Regulation Committee. 

He writes this column on behalf of 
the Corporation, Banking and 
Business Law Section, Thomas 
McGuigan, chairman, and David G. 
Mulock, editor. 


e Any “accredited investor.” As 
defined in Rule 501(a), an accredited 
investor means any of the following, 
as determined at the time of sale? of 
the security within the issuer’s rea- 
sonable belief:5 (a) Certain defined 
institutional investors, including 
banks, insurance companies, small 
business investment companies, em- 
ployee benefit plans, private busi- 
ness development companies, and 
§501(c)(3) tax exempt charitable or- 
ganizations. Rule 501(a)(1-3); (b) 
Any director, executive officer or 
general partner of the issuer (or in the 
case of an issuer that is a partnership, 
a director, executive officer, or 
general partner of the general 
partner of such an issuer). Executive 
officer, as defined in Rule 501(f), 
means the president, vice president 
in charge of a principal business unit 
or function, or any other officer or 
other person who performs similar 


THE FLORIDA BAR JOURNAL/NOVEMBER 1982 


policy-making functions, including 
executive officers of subsidiaries of 
the issuer;? and (c) Investors of sub- 
stantial financial means, as tested by 
size of purchase, net worth, or annual 
income. 

A purchaser is excluded who pur- 
chases $150,000 or more, if the total 
purchase price does not exceed 20 
percent of the purchaser’s net worth 
(including joint net worth with a 
spouse). The purchase must be for 
cash, marketable securities, or an un- 
conditional obligation to pay cash or 
marketable securities to be dis- 
charged within five years; or cancel- 
lation of indebtedness owed to the 
purchaser by the issuer. A purchaser 
who is a natural person is excluded if 
his net worth (including joint net 
worth with a spouse) exceeds $1 
million. There are no exclusions of 
assets such as residences and auto- 
mobiles in calculating net worth. A 
purchaser who is a natural person is 
excluded if his individual income ex- 
ceeded $200,000 for each of the two 
preceding years and if the purchaser 
reasonably expects his income to ex- 
ceed $200,000 in the current year. 
The income test is not tied to federal 
income tax concepts, and the SEC 
has explicitly not defined income, 
preferring the vagueness of _ its 
familiar “flexible approach.”!® 

Any entity in which all equity 
owners are accredited investors (ex- 
cept those accredited merely by size 
of purchase) is also an accredited 
investor. 

Information to be furnished. lf all 
purchasers are accredited investors, 
no specific information is required to 
be furnished under Regulation D. 
However, the comments above 
relating to Rule 504 with respect to 
the antifraud rules and blue sky re- 
quirements should be considered. If 
any purchaser is not an accredited in- 
vestor, the information described 
below must be furnished to all of the 
purchasers, including the accredited 
investors. The information must be 
furnished “during the course of the 
offering and sale.” Rule 502(b) (1) (ii). 

Nonpublic issuers (issuers not 
subject to the reporting requirements 
of the Exchange Act) must furnish 
the same kind of information re- 
quired by Part I of Form S-18.!! 
However, financial statements need 
not be audited except for the most 
recent fiscal year. Certain issuers 
who cannot use Form S-18 (invest- 
ment and insurance companies) must 
furnish the information that would 
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be required under Part I of a registra- 
tion statement form that such issuers 
would be entitled to use. If an issuer 
cannot obtain audited financial state- 
ments without “unreasonable effort 
or expense,” then only a balance 
sheet with 120 days of the start of the 
offering need be audited; if such an 
issuer is a partnership, it may use 
financial statements prepared on a 
federal income tax basis and 
examined and reported on in accord- 
ance with generally accepted 
auditing standards. As a_ practical 
matter, few if any issuers will be 
comfortable in relying upon the sub- 
jective test of “unreasonable effort or 
expense.” 

Public issuers (issuers subject to 
the Exchange Act) shall furnish the 
information in either: (1) its most re- 
cent annual report to shareholders!* 
and definitive proxy statement; or (2) 
the most recent Form 10-K (or Form 
10) or a Form S-1 under the 1933 Act, 
whichever is more recent. In addition 


“Remember me, Doc? I’m the 
guy you told to relax and let 
my law practice run itself!” 
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the issuer must provide the 
information in all Exchange Act re- 
ports? since the date of the basic 
documents, and must also furnish a 
brief description of the securities 
being offered, the use of proceeds, 
and any material changes in the is- 
suer’s affairs not disclosed in the 
other documents furnished. Only the 
information contained in the Ex- 
change Act reports need be furnished, 
not the actual filings. In practice, 
most issuers will simply furnish 
copies of the appropriate reports, but 
the Rule clearly permits use of a 
separate document prepared for use 
in the offering which contains the re- 
quired information. If any additional 
written information is provided to 
any accredited purchaser, a_ brief 
description in writing of such infor- 
mation must be furnished to all non- 
accredited investors, the 
information itself provided upon 
request. Rule 502(b)(2)(iv). The is- 
suer must also make available to all 
purchasers an opportunity to ask 
questions and receive answers con- 
cerning the offering. Rule 502(b) 
(2)(v). 

Disqualification. The Rule 505 
exemption is not available to issuers 
disqualified under Rule 252(c), (d), 
(e), or (f) of Regulation A. In 
general, these disqualifications apply 
to issuers subject to stop order pro- 
ceedings, SEC injunctive actions, or 
criminal convictions; issuers whose 
officers, directors or controlling 
shareholders have similar disqualifi- 
cations; or offerings through under- 
writers subject to such disqualifica- 
tions. Moreover, an issuer subject to 
the Exchange Act must have filed all 
required reports under that Act for 
the 12 months preceding the first sale 
of securities under Rule 505. 


Rule 506—exemption without 
dollar limitation 


Rule 506 replaces and modifies 
Rule 146, and is likewise promul- 
gated under §4(2) of the Securities 
Act. Like its predecessor, Rule 506 
exempts offers and sales to no more 
than 35 purchasers. However, the 
former rule excluded only four nar- 
rowly defined classes of investors in 
determining the number of  pur- 
chasers, whereas Rule 506 incorpor- 
ates the broad definition of 
accredited investor in Rule 501. Rule 
506 also significantly modifies the 
suitability requirements of Rule 146 
by eliminating all qualification tests 
for offerees, and requiring only a 


sophistication test for purchasers. 

This exemption is available to 
public or nonpublic issuers for 
amounts exceeding $5 million. The 
issuer must meet the same require- 
ments as under Rules 504 and 505 
with respect to: (1) general adver- 
tising and solicitation; (2) resales; and 
(3) Form D. The issuer must also 
meet the same requirements as Rule 
505 with respect to limitation of the 
offering to nonaccredited 35 
purchasers. 


With respect to purchasers, Rule 
506(b)(2)(ii) imposes a new suitabili- 
ty requirement. The issuer must rea- 
sonably believe that each purchaser 
(alone or with his representative) 
“has such knowledge and experience 
in financial and business matters that 
he is capable of evaluating the merits 
and risks of the prospective invest- 
ment.” All accredited purchasers are 
deemed to satisfy this test. There is 
no economic risk test for purchasers 
as was present in Rule 146. 


With respect to information re- 
quirements, an issuer not subject to 
the Exchange Act must furnish the 
same kind of information required 
by Rule 502(b) for a Rule 505 exemp- 
tion as described above, except that a 
nonpublic issuer must furnish the in- 
formation contained in Part I of a 
registration statement that the issuer 
is entitled to use. If an issuer is sub- 
ject to the Exchange Act, it must 
furnish the same information as re- 
quired by a Rule 505 exemption. 


Additional considerations 


Integration. Under Rule 505(a), all 
sales that are part of the same Regu- 
lation D offering must be integrated 
for determining whether the of fering 
meets the requirements of the ex- 
emptions, such as the limitation on 
the number of purchasers. The term 
“offering” is deliberately not de- 
fined, nor is it defined elsewhere in 
the federal securities laws. 

Regulation D provides a_ safe 
harbor from the perils of integration. 
In general, offers and sales made 


more than six months before the state of a 
Regulation D offering or are made more than 
six months after completion of a Regulation D 
offering will not be considered part of that 
Regulation D offering... . 

“Start of an offering” is likewise 
not defined, and care should be taken 
to document the date of the com- 
mencement of an offering. Com- 
pletion of an offering is not defined 
either, but would presumably mean 


= 

: 


the date of the last sale, if no further 
offerings were made. The safe har- 
bor provision is not exclusive. If it is 
not complied with, integration will 
be tested under the traditional and 
unhelpful factors enumerated in the 
Rule which were first published 20 
years ago.!5 

In a development of interest to 
internationally oriented issuers, the 
SEC has proposed explicitly to 
exempt foreign offerings from inte- 
gration with domestic offerings.'® 
This would recognize what is prob- 
ably the law in any event.!” 

Aggregation. Integration is not to 
be confused with aggregation. Inte- 
gration deals with the combination of 
offerings for purposes of determin- 
ing whether such tests as the 35 pur- 
chaser limit have been complied 
with. Aggregation is the test for de- 
termining the dollar amount of an 
offering for purposes of complying 
with the dollar limitation of Rules 504 
and 505. 

Blue sky issues. Preliminary Note 2 
to Regulation D cautions that appli- 
cable blue sky requirements must be 
considered in connection with all pri- 
vate offerings of securities. As noted 
above, Rule 504 is intended to place 
small offerings of $500,000 by non- 
public companies almost exclusively 
within the ambit of blue sky regula- 
tions. Rules 505 and 506 were 
developed in conjunction with the 
North American Securities Admini- 
strators Association and have been 
proposed by NASAA as Uniform 
Limited Offering Exemptions to be 
adopted by each state. So far, this 
process has been controversial,'* and 
at present only a few states exempt 
Regulation D offerings.!9 

Florida is among the majority of 
the states that has not conformed its 
blue sky laws®* to Regulation D. Cur- 
rently, no proposed legislation is 
pending to do so. The Florida private 
offering exemption is contained in 
F.S. §517.061(12)(a). The require- 
ments for the exemption include: (1) 
sales to no more than 35 purchasers in 
Florida in any 12-month period; (2) 
each purchaser (or his representa- 
tive) must be given, or given access 
to, full and fair disclosure of all 
material information; and (3) no 
commission may be paid except to a 
dealer registered in Florida. 

The only exclusion from the 35 
purchaser limit is an investor who 
makes a “bona fide investment” of 
$100,000 or more. Therefore, unless 
and until Florida law is revised, the 


Florida blue sky law will be a limit- 
ing factor on private offerings in 
Florida. To that extent, the public 
policy objectives of Regulation D 
will be frustrated. 

Nonexclusivity. As indicated in 
Preliminary Note 3, Regulation D is 
not exclusive; an issuer may claim the 
availability of any statutory exemp- 
tion, such as the exemption found in 
§4(2) or 4(6) of the Securities Act. An 
issuer in substantial compliance with 
Regulation D should be able to 
establish a statutory exemption even 
if there are minor or technical viola- 
tions of a Regulation D rule.O 


'Securities Act Release No. 33-6389, March 
8, 1982, 24 SEC Docket No. 16, 1166. 

2The Securities Act of 1933, 15 U.S.C. 77a, 
et seq. 


3Securities Act Release No. 6339, August 7,- 


1981, 23 SEC Docket No. 6, 446. 

‘The Securities Exchange Act of 1934, 15 
U.S.C. 78a, et seq. 

>For the definition of sale, see fn. 7, infra. 

§ Section 3(b) exemptions include Rules 504 
and 505 of Regulation D and Regulation A. 


“According to the adopting release, “A sale 
takes place when the purchaser enters into a 
commitment to pay for the securities.” 
Securities Act Release No. 33-6389, 24 SEC 
Docket No. 6, at 1171, n.13. 

‘Section 2(15) of the Securities Act, which 
was added by the Small Business Investment 
Incentive Act of 1980, has a similar definition 
of “accredited investor.” 

*This definition is taken from Rule 
242(a)(3), and conforms to the definition in 
Rule 405. 

Securities Act Release No. 33-6389, 24 
SEC Docket No. 6 at 1172. 

"17 C.F.R. 239.28. Form $-18 is available 
only for offerings of $5 million or less. 

"1f it meets the requirements of the proxy 
rules of the Exchange Act, Rules 14a-3 and 14c- 
3. 

'3Exhibits to Exchange Act reports need not 
be furnished unless requested by a purchaser. 
Rule 502(b) (2) (iii). 

"17 C.F.R. 230.251-264. 


Securities Act Release No. 33-4552 
(November 6, 1962). 
Securities Act Release No. 33-6360 


(November 20, 1981). 

'" See Securities Act Release No. 4708 (July 
9, 1964). 

'S Sec, e.g., the report of the NASAA 1982 
spring meeting in 14 Sec. Rec. and L. Reptr. 
808ff (May 7, 1982). 

'9See B. Maloney, Blue Sky Regulation of 
Federally Exempt Offerings, Rev. or Src. 
Rec., Vol. 15, No. 8. 

“The Florida Securities Act, Stat. 
Chapter 517. 
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We’re looking for 
Florida attorney agents! 


Commonwealth Land Title is adding to its Florida network 


As the founder of our industry, we are the most exper- 

ienced title 
We believe our service in support of 
our agents is unequaled. 


We’re interested in you! If you 


insurance underwriter. 


are interested in representing 
a leading national company 
that’s growing stronger, con- 
tact Commonwealth’s Florida 
State Office at (800) 432-8518. 


It could be a great way to 
magnify your profits! 
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TITLE INSURANCE COMPANY 
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126 E. Lucerne Circle, Orlando, FL 32801 
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LABOR LAW 


In the landmark Steelworkers 
Trilogy cases,' the United States 
Supreme Court expounded at length 
upon the positive attributes of labor 
arbitration as a substitute for strikes 
and related industrial strife, and 
firmly established arbitration as the 
preferred method for resolving fed- 
eral labor disputes. Although some 
states have refused to accord labor 
arbitration the same degree of defer- 
ence, the Florida Legislature has 
accorded considerable deference in 
providing for only very limited 
judicial review under the state’s Arbi- 
tration Code? and requiring in the 
Public Employees Relations Act 
(PERA) that each public employer 
and bargaining agent shall negotiate 
a grievance procedure to be used for 
the settlement of contract interpreta- 
tion disputes, terminating in final and 
binding arbitration.* 

In applying and interpreting that 
legislation, the Florida courts and the 
Florida Public Employees Relations 
Commission (PERC), created under 
the PERA with authority and duties 
similar to those vested in the National 
Labor Relations Board (NLRB), have 
generally followed the federal ap- 
proach exemplified by the Steel- 
workers Trilogy, supra, Spielberg 
Manufacturing Co.,4 and Collyer 
Insulated Wire® 

Contract interpretation disputes 
sometimes will give rise to an arbi- 
trable grievance as well as a claim 
cognizable by PERC under its unfair 
labor practice authority: e.g., when 
an employer refuses to bargain as 
required by a wage reopener clause 
in a two-year contract. Based upon 
those facts, an arbitrator could have 
jurisdiction to hear and decide the 
case on the contractual issue of 
whether the employer breached the 
agreement, but PERC also would 
have the authority to review the same 
facts to determine whether the 
employer violated its duty to bargain 
under PERA $447.501(c). This article 
will discuss the evolution of PERC’s 
policy regarding deferral to arbitra- 
tion in situations such as this. 
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PERC deferral to arbitration 


By W. Gary Vause 


Does PERC have the authority 
to defer? 

The Spielberg/Collyer doctrines® 
were firmly established by 1975, 
when the nascent PERC began to 
hear and decide ULP cases. In an 
early exercise of its rule-making 
powers, PERC adopted Florida 
Administrative Code Rule 8H-4.18, 
which clearly drew from the Board’s 
private sector experience. Rule 8H- 
4.18 provided that in those cases 
where a ULP complaint was issued, 
the respondent could achieve defer- 
ral to arbitration by alleging in his 
answer that: all issues in the com- 
plaint are susceptible to resolution 
under the contract grievance/arbi- 
tration procedures; there is no reason 
to believe that this machinery will not 
resolve the issues in a manner com- 
patible with the PERA; and the 
respondent is willing to submit the 
matter to the grievance/arbitration 
machinery. 

Upon receipt of such an answer, 
the general counsel could in his dis- 
cretion postpone the date set for the 
ULP hearing and refer the matter to 
arbitration, provided that he made 
certain determinations regarding (1) 
jurisdiction of the contract grievance/ 
arbitration procedures, (2) fair 
representation, and (3) effectuation 
of the fundamental policies of the 
PERA. Upon receipt of the arbitra- 
tor’s award, the general counsel then 
determined whether the arbitrator’s 
decision was not clearly repugnant to 
the purposes and policies of PERA. 
The general counsel could then with- 


draw the complaint or proceed with 
the ULP hearing. 

The adoption of this rule estab- 
lished the framework for an orderly 
and sensible approach to the inevita- 
ble overlapping jurisdiction of arbi- 
trators and PERC, and provided a 
sound basis for the selective incorpo- 
ration of Board precedent as the Flor- 
ida public sector collective bargain- 
ing process began to unfold. How- 
ever, inexplicably in 1977, PERC 
concluded in Jackson County School 
Board, 3 FPER 276 (1977), that its 
deferral rule was unlawful. By com- 
paring the PERA requirements for a 
grievance/arbitration procedure and 
the provision for PERC decision on 
ULP charges, PERC concluded that: 


Neither statute permits the General Counsel to 
pass judgment on the fairness or completeness 
of the final and binding arbitration process, 
nor do they permit the Commission to substi- 
tute one statutory process for the other by 
deferring to arbitration. Florida Administra- 
tive Code Rule 8H-4.18 lacks statutory author- 
ity and is invalid. Id. at 279. 


It is difficult to understand this 
sudden reversal by PERC. While it is 
true that there is no specific provision 
authorizing deferral in PERA, the 
same can be said for the National 
Labor Relations Act (NLRA).? 
Although the federal courts of appeal 
will scrutinize deferrals to determine 
whether the Board has abused its dis- 
cretion in deciding to defer to arbi- 
tration in a given case, the courts 
have rejected the contention that 
deferral under Collyer constitutes an 
illegal abdication of the Board’s duty 
to remedy unfair labor practices.’ 
Essentially, the deferral policy of the 
Board is a balancing rule that seeks to 
accommodate both the arbitral and 
Board (ULP) forums in a way best 
designed to effectuate the national 
labor policies. Such a_ balancing 
approach also seems highly approp- 
riate under PERA. 

The questionable rationale of 
Jackson County appears to have been 
abandoned as abruptly and inexplic- 
ably as it was originally conceived. 
One year later, in City of Ocala, 4 


: 


FPER para. 4355 (1978). PERC con- 
sidered a ULP charge filed by the 
city alleging that the union had 
refused to bargain in violation of 
§447.501(2)(a). Because the interpre- 
tation of contractual language could 
be dispositive of the ULP charges, 
PERC concluded that deferral was 
appropriate pending a determination 
of the contractual question by arbi- 
tration. In adopting this approach, 
PERC did not mention Spielberg/ 
Collyer, or its own recent decision in 
Jackson County. PERC stated that 
deferral under the circumstances of 
the instant case “comports with the 
legislative intent, expressed in 
$447.401, to defer questions of con- 
tract interpretation to the procedure 
agreed upon by the parties.” (Id. at 
599). 


PERC’s authority to 
interpret contracts 


There are at least two alternative 
explanations of the City of Ocala 
decision. First, it can be argued that 
PERC believed it lacked the authority 
to interpret language in the contract 
as anecessary prerequisite to decision 
on the ULP charge. While this would 
permit some continuing vitality for 
the Jackson County decision, it would 
not explain all inconsistencies. In 
1980, PERC expressly overruled City 
of Ocala to the extent that it sug- 
gested that PERC is without authority 
to interpret contract language if 
necessary to decide a ULP charge. 
City of Orlando, 6 FPER para. 11093 
(1980). 

Although the full parameters of 
PERC’s authority to interpret con- 
tract language is yet to be defined, it 
is reasonable to assume that Florida 
public sector developments will gen- 
erally parallel those in the private 
sector. If circumstances in a given 
case pose a threshold requirement 
that PERC first interpret a contract 
clause (e.g., reopener for bargaining) 
before addressing a ULP charge (e.g., 
refusal to bargain), PERC should 
defer to arbitration if deferral criteria 
are met, but should not be foreclosed 
from interpreting the contract as a 
necessary first step in deciding the 
ULP. In such circumstances, in both 
the federal and Florida public sec- 
tors, the authority of the administra- 
tive agency and the arbitrator are 
overlapping, but the agency is not 
absolutely preempted by the grie- 
vance/arbitration procedure.® 

In City of Miami, 4 FPER §4134 
(1978), PERC declined to issue a 


declaratory statement interpreting 
contract provisions, advising the 
parties that they should seek inter- 
pretations through the grievance pro- 
cedure. PERC appropriately declined 
to interpret the contract where no 
ULP was pending; however, language 
in City of Miami suggested that PERC 
never has the power to interpret con- 
tracts. The City of Orlando decision, 
supra, announced two years later, 
expressly repudiated that motion and 
stated PERC’s opinion that it pos- 
sessed authority to interpret contrac- 
tual language where necessary to 
determine ULP issues.!° 

Although the existence of a con- 
tractual grievance/arbitration pro- 
cedure does not divest PERC of its 
statutory jurisdiction to decide ULP 
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a member of the Florida and Connecti- 
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law in Hartford, Connecticut. He is a 
labor arbitrator, and special master for 
PERC. He writes this column on behalf 
of the Labor and Employment Rela- 
tions Law Section, George Barford, 
chairman, and Joan Stewart, editor. 


claims involving contract interpreta- 
tions, it is equally clear that PERC 
lacks the authority to construe the 
agreement to determine the extent of 
contract rights or to impose its view 
of contract terms. City of St. Peters- 
burg, 6 FPER para. 11277 (1980). 


Pre-arbitration deferral 


After City of Ocala had apparently 
overruled Jackson County sub silen- 
tio in 1978, there was a brief hiatus in 
deferral decisions; however, the 
Collyer approach was quietly 
resumed by PERC in 1979 with no 
explanation. Cocoa Housing Author- 
ity, 5 FPER para. 10363 (1979); Semi- 
nole County School Board, 6 FPER 
para. 11031 (1980); Metropolitan 
Dade County, 7 FPER para. 12235 
(1981). In Franklin County School 
Board, 6 FPER para. 11083 (1980), 
PERC observed that although the 
employer's unilateral changes of 
working conditions allegedly consti- 
tuting a ULP may have beena proper 
subject for a grievance under the 
contract, a motion to dismiss the ULP 
charge was denied because: 

... even though actions of the type asserted in 


the charge might be grievable, they may also 
be violations of the unfair labor practice provi- 


sions of Chapter 447, Florida Statutes (1979), 
and if proven, may be remedied by the Com- 
mission. Id. at 134. 


At this point, PERC was consider- 
ing deferral to be within its discre- 
tionary authority, but apparently was 
ambivalent over the extent to which 
it would take the initiative in pressing 
the parties to utilize arbitration. 
Within a week, however, PERC’s 
decision in City of Orlando, supra, 
was announced, articulating more 
specific standards to be applied in 
deferral cases. The Orange County 
PBA, Inc., charged that the city 
violated §447.501(1)(a) and (c) by 
refusing to negotiate certain issues 
pursuant to a reopener clause in the 
current contract. PERC deferred to 
arbitration, noting that the issue 
raised by the unfair labor practice 
charge was a direct result of a con- 
tractual dispute and that arbitration 
was “particularly appropriate here 
where the City has stated that the 
merits of the dispute may be resolved 
through the contractual grievance 
and arbitration procedure.” Id. at 151. 
PERC retained jurisdiction pending 
the outcome of the grievance/ 
arbitration proceedings. Although 
the language suggests Spielberg/ 
Collyer-type standards, PERC did 
not cite either case. 

In City of Tampa, 6 FPER para. 
11091 (1980), issued on the same 
date, PERC concluded that post- 
ponement of ULP proceedings was 
appropriate since arbitration pro- 
ceedings were already in progress to 
resolve grievances addressing the 
same issues. Objections of the charg- 
ing party that the arbitrator’s award 
might not resolve the ULP question 
were considered too speculative. 
Again, in keeping with Spielberg 
standards, PERC retained jurisdic- 
tion to proceed on the ULP charges if 
they were not resolved by arbitration. 


Unfair labor practices for employ- 
ers, as defined in §447.501 of the 
PERA, generally track those defined 
in 29 U.S.C. §158 of the NLRA, with 
the notable exception that subsection 
447.501(f) also makes it a ULP for an 
employer to refuse to “discuss griev- 
ances in good faith pursuant to terms 
of the collective bargaining agree- 
ment... .” In October 1980, PERC 
considered in Old Dixie Fire Control 
District, 6 FPER para. 11263 (1980) 
the issue of whether the employer's 
failure to arbitrate a grievance in vio- 
lation of §447.501(1)(a), (c) and (f) is 
the type of issue appropriate for reso- 
lution by arbitration. PERC articu- 
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lated its purpose in adopting a 
Collyer-type deferral policy: 


. deferral to arbitration is to promote the 
resolution of disputes involving the interpreta- 
tion or application of a collective bargaining 
agreement through the statutorily mandated 
contractual arbitration machinery rather than 
through the intervention of any outside entity. 
See, e.g., Collyer Insulated Wire, 192 NLRB 
837, 77 LLRM 1931 (1971). Id. at 359. 


However, PERC found an excep- 
tion appropriate in the case because a 
party disputed arbitrability and 
refused to proceed to arbitration. 

In City of St. Petersburg, supra, 
PERC further expanded upon its 
deferral policy: 


Deferral to arbitration is not a maiter of right, 
but is a matter of policy, the application of 
which is committed to the sound discretion of 
the Commission. Deferral to arbitration serves 
to implement the fundamental policy of allow- 
ing and encouraging the parties to provide 
their own solutions to disputes which may be 
resolved by interpretation or application of 
-the collective bargaining agreement Id. at 415. 


PERC concluded that deferral was 
inappropriate in the case because 
there was no arbitration proceeding 


pending and no indication that arbi- 
tration would occur as the city had 
not indicated that it would waive the 
time requirements and other pro- 
cedural impediments which might 
bar full and final resolution of the 
dispute in arbitration. PERC will not 
defer to arbitration when it is uncer- 
tain whether deferral is likely to result 


“It must have been fun telling 
off the parole board like that.” 


in the prompt resolution of the 
dispute."! 

In one of the clearest statements to 

date of the criteria employed in 
Collyer-type cases, PERC announced 
in Broward County Sheriff's Depart- 
ment, 8 FPER para. 13116 (1982), 
that: 
In determining whether to invoke pre-arbitral 
deferral of charges, the Commission consid- 
ers the following: (1) Will the interest of the 
involved employees be adequately protected 
in arbitration? (2) Does the parties’ relation- 
ship reflect labor stability rather than a rejec- 
tion of the principles of collective bargaining 
or a repudiation of the labor agreement and its 
grievance-arbitration provision? (3) Is the 
respondent willing to unconditionally proceed 
to arbitration over a dispute covered by the 
labor contract? (4) Does the allegation in the 
charge center on a labor contract violation 
rather than upon a question of law under 
Chapter 447? Id. at 209.'? 

There are certain significant 
exceptions, consistent with NLRB 
policy,'® when PERC will not defer 
to arbitration because the subject 
matter of the ULP concerns indi- 
vidual statutory rights or issues of 
sufficient public importance as to 
require PERC action. In the case of 
Broward County Sheriff's Depart- 
ment, supra, the charging party 
alleged unlawful harassment of a 
union activist employee. PERC 
declined to defer to arbitration pro- 
cedures because (1) the respondent 
did not assert a willingness to pro- 
ceed unconditionally to final and 
binding arbitration, and (2) PERC 
noted that the gravamen of the issue 
concerned allegations that the 
grievant was discriminatorily threat- 
ened, harassed and retaliated against 
by the respondent because she per- 
sisted in assisting bargaining unit 
employees in filing grievances. Con- 
sequently, PERC concluded that the 
issue presented by the claimed viola- 
tion of §447.501(a) and (b) involved 
allegations of interference with basic 
employee statutory rights rather than 
a dispute which is essentially between 
the contracting parties. 

Similarly, in City of Hollywood, 7 
FPER para. 12045 (1980) PERC con- 
sidered the city’s allegations that the 
employees’ illnesses constituted an 
illegal stri’<e in violation of constitu- 
tional and statutory provisions. PERC 
noted the substantial overlap of the 
ULP issues with factual issues pre- 
sented by pending grievances con- 
cerning the city’s withholding of sick 
pay from employees. However, 
PERC declined to defer to the arbi- 
tral process, noting that deferral is 
within the sound discretion of the 
agency and that the Commission has 
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primary and exclusive jurisdiction to 
determine whether or not a strike has 
occurred as defined by F.S. §447.505. 
PERC concluded that deference to 
the arbitration process or any find- 
ings of an arbitrator would be inap- 
propriate because it would constitute 
an improper delegation of PERC’s 
responsibility to resolve and enforce 
statutory rights under Chapter 447. 

In Manatee County School Board, 
8 FPER para. 13202 (1982), the 
respondent school board moved to 
defer to arbitration the union’s charge 
that the board failed to participate in 
reopener negotiations in good faith. 
PERC denied the motion because the 
scope of the issues before PERC sub- 
stantially exceeded those which 
might properly be resolved through 
arbitration: 


While an arbitrator may determine whether 
specific topics are encompassed by the 
reopener provision, it is not his province to 
determine whether the topics were within the 
statutory scope of bargaining, waived by the 
MEA, properly raised before the special mas- 
ter, or lawfully determined by the legislative 
body. Finally, the arbitrator lacks authority to 
determine whether the school board’s conduct 
constitutes a violation of Section 447.501 (1) (a) 
and (c), Florida Statutes (1981). Such a deter- 
mination depends upon the interpretation of 
the statutory bargaining obligations which is 
within the sole jurisdiction of the Commission 
Id. at 375. 


In City of Homestead, 7 FPER 
para. 12079 (1981), the first case in 
which PERC considered whether to 
defer to an existing arbitration award, 
PERC declined to defer to the award 
because (1) the arbitrator did not 
reach the issue of whether the city’s 
action was in retaliation for the 
employee's union activities, the basis 
for the ULP claim; and (2) PERC 
concluded that the arbitrator was 
without authority to resolve an 
alleged violation of §447.501(1)(b) 
since PERC has the sole and preemp- 
tive authority to determine alleged 
violations of individual statutory 
rights. 


Stay or dismissal 

When PERC initially began the 
practice of deferring to arbitration, it 
dismissed the pending ULP charges 
entirely, thus, prejudicing the charg- 
ing party who, if frustrated in subse- 
quent attempts to proceed in arbitra- 
tion, could be barred from refiling 
the ULP charge by the six-month 
period of limitations. Santa Rosa 
County School Bd., 7 FPER para. 
12310 (1981). PERC alleviated this 
problem by adopting the policy of 
expressly retaining jurisdiction over a 
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deferred ULP charge until the arbi- 
tration proceedings are concluded. 
Orange County PBA, supra. 

h. City of Hollywood, 7 FPER 

para. 12045 (1980), PERC concluded 
that it had no authority to stay arbi- 
tration proceedings on factual issues 
presented by pending unfair labor 
practice proceedings: 
Undoubtedly, these simultaneous contractual 
and statutory proceedings based to a large 
extent on the same facts are duplicative, less 
expeditious, and more expensive. Neverthe- 
less, the Commission lacks authority to stay the 
contractual arbitration proceedings as 
requested by the City. The Commission has no 
authority to resolve grievances arising under 
collective bargaining agreements. Resolution 
of such disputes is relegated to the contractual 
grievance procedure mandated by §447.401, 
Florida Statutes (1979). The jurisdiction to stay 
arbitration matters resides with the circuit 
courts of this state pursuant to §682.03, Florida 
Statutes (1979). Id. at 110. 


The fact that PERC was without 
authority to stay arbitration did not 
mean that PERC was obligated to 
defer to the grievance arbitration 
process; however, PERC has stayed 
special master proceedings where 
deferral of contractual issues to griev- 
ance arbitration may resolve under- 
lying issues at impasse. State of 
Florida, 4 FPER para. 4108 (1978). 


Conclusion 


The initial ambivalence of PERC 
on the deferral issue is a paradigm 
example of its failure to exert positive 
leadership in policy making during 
the early years of its existence. How- 
ever, PERC has changed dramati- 
cally in recent years and, much to its 
credit, has drawn upon the tried and 
proven examples developed in the 
private sector by the National Labor 
Relations Board. It is reasonable to 
anticipate that PERC will continue to 
pursue an approach similar to that of 
the private sector, favoring arbitral 
resolutions of contract-based 
issues. O 


'United Steelworkers of America v. 
American Mfg., 363 U.S. 563 (1960); United 
Steelworkers of America v. Warrior and Gulf 
Navigation Co., 363 U.S. 574 (1960); and 
United Steelworkers of America v. Enterprise 
Wheel and Car Corp., 363 U.S. 593 (1960). 

2F ia. Stat. ch. 682 (1981). 

3F La. Stat. §447.401 (1981). 

4112 NLRB 1080 (1955). In 1955, the Board 
decided in Spielberg that it would accord 
recognition to an award already issued by an 
arbitrator and dismiss unfair labor practice 
charges arising from the same events where 
“the [arbitration] proceedings appear to have 
been fair and regular, all parties had agreed to 
be bound, and the decision of the arbitration 
panel is not clearly repugnant to the purposes 
and policies of the Act.” 


5192 NLRB 837 (1971). In 1971, the Board 
announced in Collyer that in an unfair labor 
practice proceeding based upon facts also the 
subject of a pending, but yet unresolved, arbi- 
tration case, the Board would dismiss the ULP 
charge and retain jurisdiction pending out- 
come of the arbitration proceedings. After the 
arbitration award is filed, the Board can revisit 
the ULP charge and apply the Spielberg 
standards in determining how much deference 
t» give the arbitrator’s award. 

®In deciding Spielberg and Collyer, the 
Board sought to discourage dual litigation and 
forum shopping when a set of facts presents 
not only an alleged violation of the NLRA but 
also an alleged breach of the contract by 
encouraging the parties to first exhaust con- 
tractual grievance procedures, and to permit 
the arbitration award to stand in the absence of 
procedural irregularity or statutory repug- 
nancy. 

729 U.S.C. §§151-169 (1976). There are 
numerous instances in which PERC will exer- 
cise authority which is not specifically dele- 
gated to it in the Chapter 447; in such cases, it is 
only necessary that PERC’s authority be such 
as necessarily implied from specific delega- 
tions. See City of Hollywood, 7 FPER para. 
12045, n. 2 at 111 (1980). 

‘See Machinists Lodge 700 v. NLRB, 525 
F.2d 237 (2d Cir. 1975); IBEW, Local 2188 v. 
NLRB, 494 F.2d 1087 (D.C. Cir.), cert. denied, 
419 U.S.835 (1974). 

9See, NLRB v. C&C Plywood Corp., 385 
U.S. 421 (1967); NLRB v. Hutig Sash & Door 
Co., 377 F.2d 964 (8th Cir. 1967). 

"The cours in PERC vy. District School 
Board of DeSoto County, 374 So.2d (Fla. 2d 


D.C.A. 1979), may have muddied the doctri- 
nal waters for PERC somewhat. The court, 
concerned in part with the question of whether 
PERC’s jurisdiction preempted the court’s. In 
determining that the school board’s refusal to 
arbitrate constituted a per se unfair labor prac- 
tice, the PERC hearing officer did not preempt 
the court on the issue the court concluded: “In 
matters pertaining to breach of contract, 
which involve questions of law, there is no 
PERC expertise which makes PERC better 
qualified than a court to determine whether a 
breach of contract has occurred. The resolu- 
tion of such a dispute does not involve the 
administration of the basic policy of PERA, 
and judicial action on the point of law will not 
disturb the policy of the Act or conflict with 
PERC’s responsibility to, develop a body of 
substantive public sector labor law. Whether 
the breach of a collective bargaining agree- 
ment is an unfair labor practice is properly a 
question for PERC to decide; whether a 
breach of a collective bargaining agreement 
exists is an appropriate question for a court to 
decide.” Id. at 1012. 


"See, e.g., St. Lucie County-Ft. Pierce Fire 
District, 8 FPER para. 13220 (1982); Clay 
County School Board, 8 FPER para. 13004 
(1981); Town of Davie, 7 FPER para. 12482 
(1981). 

'2See, St. Lucie County-Ft. Pierce Fire Dis- 
trict, 8 FPER para. 13220 (1982); Reedy Creek 
Improvement District, 8 FPER para. 13192 p. 
351 (Fla. PERC 1982). 

'3See, e.g., General American Transporta- 
tion Corp., 228 NLRB No. 102, 94 LLRM 1483 
(1977). 
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COMPLETE INFORMATION AND A FREE SAMPLE! 


Or write to us at our National Bar Review 
ie headquarters as follows: 
F LORIDA NORD BAR REVIEW COURSE : 
W. Maple Rd., Suite A-120 
West Bloomfield, Michigan 48033 
FLORIDA’S MOST EXPERIENCED AND SUCCESSFUL BAR REVIEW COURSE 


AMORTIZATION DAYTONA DATA 


SCHEDULES P.O. Box 2119 
¢ $3.00 Prepaid - 10 for $20.00 Daytona Beach, FL 32015 
AMOUNT OF | RATE TERM | PAYMENT | MONTH OF] PAYMENTS] ADD'L 


LOAN 
$ 


1st PYMT | PER YEAR SETS 


$1.50 ea 


% $ 


ATTORNEYS ! 


Your billing can be fast and efficient with TIMELOG - 
the time-keeping & billing software by : 


GAVEL COMPUTING SYSTEMS, INC. 
These programs were written with and for attorneys. 


FEATURES 
* Calculates & prints bills automatically * No codes - easy to learn 


* Adapts to the way you do business 
904) 462-4564 
Rt. 2 Box 466, Alachua, FL. 32615 
Call or write for information on this time-saving, money- making software. 
Complete package includes documentation & support: $750.00 


* Requires TRS-80 Model III 
* CPM & IBM coming soon 


IF BANKERS ARE AMONG YOUR 
IMPORTANT CLIENTS, YOU'LL 
PROFIT BY READING FLORIDA 
BANKER, the Southeast’s fore- 
most banking association 
monthly magazine. 

You know attorneys often need 
current information on banking 
activities and regulations. 
FLORIDA BANKER brings you cur- 
rent monthly financial news in 12 
information packed issues. 

To take advantage, return this 
coupon with $24 for a one-year 
subscription to: 


FLORIDA BANKER 
POB 6847 
Orlando, FL 32853 


Name Title 


Company 
Address 


City State Zip 


(Type on separate card, if you need additional room.) 
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Ace Industries, Inc 

Archives, Inc. 

Attorneys’ Title Ins. Fund 

Automated Office Systems 

Barrister Information Systems 

Dr. William J. Bopp 

Brake & Alignment Supply Corp., Inc. 
British Antique Importers 

Building Inspection Services 

Crane Company 

Commonwealth Land Title Ins. Co. 
Corpex Banknote Company, Inc. 
Corporation Information Services, Inc. 
Custom Management Systems, Inc 
Daytona Data Center 

Digital Systems, Inc. 

Empire Lithographers 


Advertisers Index 


Excelsior Legal Stationery Co., Inc. 

Executive Data Systems 

First American Title Ins. Co. 

Florida Banker 

Florida Corporation Supplies 

Florida Lawyers Diary & Manual 

Florida National Banks of Florida, Inc. 

Fogel & Associates, Inc. 

Forensic Psychiatry, Inc. 

Forensic Technologies International Corp. 

Gavel Computing Systems, Inc. 

Government Liaison Services, Inc. 

The Harrison Company 3rd Cover 
Health Care Consultants, Inc 823 
Industrial Valley Title Ins. Co. 791 
Inter-City Testing & Consulting Corp. 822 
J. Fremon Jones 822 


Jordan, Roberts & Company, Inc. 794 
Josephson’s Bar Review Center 822 
Dr. George Kirkham and Associates, Inc. 822 
Lawyers Professional Liability 

Ins. Co. 
The Medical Quality Foundation 
National Clearing House for Lawyers 
Nord Bar Review Course 
Numismatic Investments of Florida 
P.A.T.L., Inc. 
Pine Crest School 
Stetson University 
Sun Banks 
Tecon, Inc. 
Unionmutual 812, 813 
Wagner-Hohns-Englis, Inc. 794 
West Publishing Company 4th Cover 
Word Processing Exchange 824 


2nd Cover 


Coming in the December 


Journal... 


“Title VIl’s Bennett Amendment” 
FAWL’s Ist annual article contest winner 


“Conflict Review in Florida Supreme 
Court” 
By Toby Buel 


Judicial Ethics Opinions 
Annual Index of Journal Articles 


FREE CATALOG of 
Reconditioned IBM 


Word Processors | 
All with 90 days Free IBM Service. 
Save thousands of dollars! 


521-3085 


In Michigan 
800 482-3651 


For catalog 
call toll-free or write 


YW WORD PROCESSING EXCHANGE 
© P.O. Box 7361, Ann Arbor MI 48107 


Corporate Kit 
Updated Minutes and By 
Laws printed. on 25% rag 
bond, includes Sample 
forms, provision for sole 
subscriber, review of tax 
considerations, i.e. 1244 
stock, Sub Chapter S, 
Medical Reimbursement; 

etc. 

Seal — Certificates 
Transfer Ledger 
3-Ring Binder — Slip Box 
State & Federal Forms 
Pre-addressed Envelopes 
FREE Memo Pad 


Write on your letter- 
head for a FREE copy 
of our NEW minutes 
and by-laws and de- 
tailed material and 
order forms for ACE 
“TIPS” service. 


SUPPLIERS TO 
ATTORNEYS FOR 
25 YEARS 


Cel 


INDUSTRIES, Inc. 


121 S.E. 1st Street 
Miami, Florida 33131 
(305) 358-2571 


OUR NEWEST SERVICE 


& 


TOTAL ‘A 
INCORPORATING 
PACKAGE —_—cosrs 


Upon receipt of your order 
we will Prepare theArticles 
of Incorporation, Hand file 
with the Secretary of 
State, and return to you 
the certified copy com- 
plete with charter number 
and date stamp plus all 
other documents. 


FOGEL & 
ASSOCIATES, INC. 


Consulting Engineers / 
Construction 
Claims Consultants 


¢ DOCUMENTATION REVIEW 


SCHEDULING EVALUATION 


¢ CHANGE ORDER ANALYSIS 


¢ EXHIBITS PREPARATION 


373 PARK AVENUE, SO., 
NEW YORK, NY 10016 
(212) 686-6500 


2455 E. SUNRISE BLVD., SUITE 818 
FT. LAUDERDALE, FL 33304 
(305) 566-1708 


BOSTON ® CARMEL ® DENVER 
DETROIT © PHILADELPHIA 
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re Rare coins 


in the estate 
you’re 
handling? 


Having difficulty obtaining 
an accurate appraisal of the 
rare coins in an estate or trust 
you're handling? We can help 
with expert appraisals and 
specialized counseling on 
how to realize optimum 
returns on the collection 
you are dispersing. 
Member: 

American Numismatic Association 

Call us collect 

(305) 373-3001 


Suite 701, 799 Brickell Plaza 
Miami, Florida 33131 


The Source for superb quality. 
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Now Available 


The New 

FLORIDA 
ADMINISTRATIVE 
CODE 
ANNOTATED 


is the official compilation of the rules and 
regulations of state regulatory agencies which 
have been filed with the Department of State 
pursuant to the provisions of Chapter 120, 
Florida Statutes. 


The new Code is published in volumes of 
convenient size. Individual pocket part supplements 
for each volume will be published annually. A 
supplement, containing all rule changes and 
annotations of new decisions will be issued 
quarterly which will keep the Code up-to-date 
between annual supplements. 


THE 
co 


THE HARRISON COMPANY, PUBLISHERS 


3110 Crossing Park * Norcross. Georgia 30071 


VALUABLE NEW FEATURES INCLUDE: 


e Annotations of decisions of State and Federal Appellate 
Courts, Attorney General Opinions, and final orders of the 
Division of Administrative Hearings. 


¢ Editorial Notes list forms available from agencies, point out 
possible invalidity or unconstitutionality of rules and inform of 
impending repeal or amendments. 


e Indexes in each volume cover rules by subject matter and 
agency including cross-references to the comprehensive 
General Index volume. 


¢ Plus — Statutory Cross-Reference volume and Historical 
Tracing Table volume. 


Please enter my order for the publication indicated, including any 1 
supplements, revisions, replacement pages, revised volumes, new 
additional volumes and related material. | understand | may cancel 
my order for the supplements, revisions, etc., by so informing The 
Harrison Company in writing. Automatic subscribers will receive 
preferential subscriber prices 

FLORIDA ADMINISTRATIVE CODE ANNOTATED set, 

12 volumes 


plus 4% tax when applicable 


On cash sales there is no handling charge and The Harrison 
Company will pay postage or freight. Handling charges plus postage 
or freight will be added to all other sales. 
—Bill Personal Account Bill Firm Account 
——Check Enclosed 
Account # Firm 
Name 
Address 
City/State/Zip 
Date 


Signature 


82-S4 
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923141 
UNIV MICR 
ATTN MRS MARLENE HURST 
XEROX CORP 


ANN ARBOR MI 48106 
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=x 


Full text and 


We call it Full Text Plus, and only WESTLAW has it. It 
means better, more efficient computer research—at 
less cost—to you. You get full text court opinions 
plus expertly prepared case synopses and Key 
Number headnotes classifying points of law. 


Here’s how you benefit: The synopses and 
headnotes often contain words not found in the full 
text of an opinion, extending your case-finding 
power. By summarizing the court decision and the 
points of law involved, they also enable you to 


much more 


evaluate retrieved cases faster. The savings: 
computer time charges. 


Full Text Plus found only in WESTLAW, is one of the 
reasons why WESTLAW sets the standard in 
computer assisted legal research. 


Of course, there are other reasons, too. Only 
WESTLAW is flexible enough to work with many 
word processing systems and display terminals you 
may own yourself. Only WESTLAW offers you no- 
nonsense payment plans with no search surcharges 
that can decimate a budget. 


For more information on WESTLAW, contact your West Publishing Company 
representative, or call Karen Holcomb collect at 612/228-2506. 


Warren F. Bateman 
P.O. Box 55-7395 
Miami, FL 33155 
Phone: 305/945-7521 


P.O. Box 10295 


Michael L. Moschel 
579-7th Avenue No. 
Naples, FL 33940 
Phone: 305/945-0600 


Bradley H. Thurston 
P.O. Box 1086 


BD west PUBLISHING COMPANY 
50 W. Kellogg Bivd. 
P.O. Box 3526 « St. Paul, MN 55165 


Patricia Winn Carter 


Tallahassee, FL 32302 
Phone: 904/681-8108 


Holmes Beach, FL 33509 
Phone: Tampa, 813/876-2120 


Kenneth S. Green, Jr. 

P.O. Box 5362 

Fort Lauderdale, FL 33310 

Broward Co. Phone: 305/463-1700 
Palm Beach Co. Phone: 305/737-8600 


Stephen D. Walsh 
P.O. Box 421 
Tallahassee, FL 32302 
Phone: 904/396-0783 


WESTLAW/WEST BOOKS 


They work together 
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